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PER CURI AM !

Sterling Bell challenges his conviction for abusive sexual
contact with a childin violation of 18 U.S.C. §8 2244(a)(1), basing
reversible error on hearsay testinony by the child s exam ning
physi ci an and insufficiency of the evidence. W AFFIRM

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Bell resided with his wife, Alma Bell, on the Choctaw I ndi an
Reservation in Mssissippi. Frequent visitors at their honme were
Ashl ey and Crystal Martin, the young daughters of Phoebe Marti n,
Alma Bell’s niece. Al are Native Americans.

On 7 February 1997, Ashley and Crystal Martin spent the night
with the Bells. Sonetinme during the night, the children got into
bed with the Bells. It was |ocated against a wall; Al ma Bell was
on the outernost side, with Crystal Martin next to her, and with
Bell between Crystal and Ashley Martin, who was closest to the
wal | . Alma Bell testified that, at sone point, she felt that
“sonebody was telling [her] to wake up and | ook over to where
Sterling [Bell] was sleeping”. She |ooked over at Bell, whom she
coul d see because of a security light shining through the w ndow,
and saw him kissing Ashley Martin (then five years of age) and
noticed that his hand, which was under the bedcover, “was novi ng on
[the child s] private part”.

Alma Bel |l renoved the cover and ordered the girls to | eave the
bed; she did not then confront Bell or later that norning. But,
t hat evening, she told the child s nother, Phoebe Martin, what she
had observed. Phoebe Martin testified that she asked Ashley Martin
about what had happened; and that the child cried before telling

her what had occurred.



Phoebe Martin took the child to the health center |ocated at
the reservation; she was exam ned by Dr. Coats. The doctor was
advi sed that Bell had touched Ashley Martin in her genital area.

Bel | was indicted for abusive sexual contact, in violation of
18 U.S.C. 8§ 2244(a)(1).? Found guilty by a jury, his sentence
i ncl udes 30 nonths inprisonnent.

1.

Bell clains inadm ssible hearsay and insufficient evidence.
It is undisputed that he and the child are Native Anericans; that
the offense occurred in Indian country; and that, at the tine of
the incident, the child was under the age of 12. See 18 U S.C. 8§
1153 (federal jurisdiction); 18 U S. C. 8§ 2244(c) (“If the sexual
contact that violates this section is wth an individual who has
not attained the age of 12 years, the maxi mumtermof inprisonnent
that nmay be inposed for the offense shall be tw ce that otherw se
provided in this section”).

A
Concerning Dr. Coats’ testinmony as to what Ashley Martin

related to the doctor through a translator, Bell clains

2Bel | was indicted on two such counts; the second as a result
of a separate incident involving the sane child. The court granted
a judgnent of acquittal on that count, follow ng the Governnent’s
case.



i nadm ssi bl e “doubl e hearsay”. Because of the broad discretion
afforded district courts in ruling on evidence, “[we wll reverse

only when the court has clearly abused its discretion and a
substantial right of a party is affected”. Tanez v. City of San
Marcos, 118 F.3d 1085, 1098 (5th Cr. 1997), cert. denied, 118 S
Ct. 1073 (1998); see also FED. R Evip. 103; United States v. Liu,
960 F.2d 449, 452 (5th Gr. 1992); United States v. Follin, 979
F.2d 369, 375 (5th Gr. 1992).

Dr. Coats testified that Ashley Martin’s nother and an aunt
presented the child for a nedi cal exam nation; that the child spoke
in Choctaw, and that either the nother or aunt translated, because
t he doct or does not speak Choctaw. Bell’s doubl e hearsay objection
was overrul ed.

Dr. Coats then testified that, through the transl ator (nother
or aunt), Ashley Martin stated that her uncle had “touched” her,
and had placed her hand over her external genital area to
denonstrate where; and that one of the two wonmen told Dr. Coats
that Bell was Ashley Martin's uncle. A nedical exam nation did not
reveal any physical evidence of sexual contact.

Phoebe Martin testified that Alnma Bell had not gone to the
clinic with them that only she, Dr. Coats, and a nurse were
present when t he doctor exam ned Ashley Martin; that the child told
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Dr. Coats, in English, what had happened to her; and that Phoebe
Martin had translated only when the doctor did not understand what
the child was saying. Although she testified that her transl ations
had been correct, Phoebe Martin insisted that Dr. Coats had
received alnost all of the information directly fromthe child.

Hearsay is “a statenent, other than one nade by the decl arant
while testifying at the trial or hearing, offered into evidence to
prove the truth of the matter asserted’. FED. R Evip. 801(c).
Bell asserts that there are two |levels of hearsay in Dr. Coats
testi nony: what the child told the translator; and what the
translator then told the doctor. “Hearsay included wthin hearsay
i s not excluded under the hearsay rule if each part of the conbi ned
statenents conforns with an exception to the hearsay rul e provided
in [the Federal Rules of Evidence].” Feb. R EvibD. 805.

Certain statenents, although hearsay, are excepted fromthe
general rule, see Rule 802, prohibiting the adm ssion of hearsay
t esti nony. Rul e 803 provides several exceptions for which the
availability of the declarant totestify is immterial. Oneis for
statenents

made for purposes of nedical diagnosis or
treatnent and descri bing nedical history, or
past or present synptons, pain, or sensations,
or the inception or general character of the

cause or external source thereof insofar as
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reasonabl y pertinent to di agnosi s or
treat ment.

FED. R EviD. 803(4). Bell does not contest the Rule 803(4)
adm ssibility of statenents to physicians nmade by children
identifying their abuser.
| nstead, Bell objected on the basis that the statenents were

made through a transl ator, because

this seenfed] to be ... hearsay within

hearsay. The child spoke Choctaw, obviously

to soneone [who] spoke English, sonebody el se

who then related to [sic] English, |I’ve got at

| east two people here | can’t cross-exan ne.
The district court responded that it was

going to overrule the objection under the

medi cal history ... exception to the hearsay

rul e. The court wll assune that the

translation of the child s words [was] correct

since this was for nedical purposes, sane as

t hough the nedical history itself was.

For whether the translator added an additional |evel of

i nadm ssi ble hearsay, we nust determne the admssibility of
“extrajudicial statenments nmade through an interpreter when the
testifying wtness was unable to understand the original |anguage
of the declarant and can testify only to the words of the

interpreter”. United States v. Nazem an, 948 F.2d 522, 526 (9th

Cr. 1991), cert. denied, 506 U S. 835 (1992).



Qur court addressed a simlar issue in United States v.
Cordero, 18 F.3d 1248 (5th Cr. 1994), in which the defendant’s
extrajudicial non-English statenment was i ntroduced at trial through
the testinmony of a person who had received a contenporaneous
translation. Cting to Nazem an, 948 F.2d at 525-27, and United
States v. Lopez, 937 F.2d 716, 724 (2d Cr. 1991), in which the
courts treated interpreters’ translations as those of declarant,
our court stated:

We find the reasoning of the Second and Ninth

Circuits persuasive, and we adopt it. Except

i n unusual circunstances, aninterpreter i s no

nmore than a | anguage conduit and therefore his

translation [does] not create an additional

| evel of hearsay.
Cordero, 18 F.3d at 1253 (internal quotations omtted, alteration
in original).

I n Cordero, because the defendant failed to object, our court
reviewed only for plain error. O course, by objecting, Bell
preserved our normal abuse of discretion review In any event, our
court adopted the Second Circuit’s view in Lopez that an
interpreter is nerely a conduit, absent ®“unusual circunstances”.
| d.

Concerni ng the “unusual circunstances” exception noted by our

court in Cordero, other circuits have general ly eval uated whet her



the appellant all eged or denonstrated any bias on the part of the
interpreter or any inaccuracies in the interpretation. See Lopez,
937 F.2d at 724 (defendants “offer[ed] no reason to doubt the
accuracy of [the] translation”); United States v. Koskerides, 877
F.2d 1129, 1135 (2d Cir. 1989) (“There is nothing in the record to
suggest that the interpreter had any notive to mslead or distort,
and there is no indication that the translation was inaccurate”);
DCS Sanitation Managenent, Inc. v. QOccupational Safety and Health
Review Commin, 82 F.3d 812, 816 (8th G r. 1996) (“DCS raised no
questions regarding the abilities or biases of the interpreter”);
Nazem an, 948 F.2d at 527 (noting that defendant did not present
evi dence of bias or inconpetence on part of interpreter).

Bel | does not clai many “unusual circunstances”, including any
bi as or inconpetence on the part of the interpreter.® In sum Dr.

Coats’ testinmony was adm ssible: (1) the statenents to her by the

SAlong this line, it is unclear who (if anyone) transl ated for
the child. Her nother testified that, during the nedical
exam nation, she provided any necessary interpretation. Her
interest, as the child s nother, would be to provide the nobst
conpl ete and accurate information. Although Bell’s counsel opined
at oral argunent that any nother woul d be biased, given the nature
of the charges, he did not point to any evidence indicating that
t he not her had any bias which would conpel her to inplicate Bell.
Also, even if the aunt/Bell’s wfe translated, the nother was
present and would have been aware of any defects in the
translation. Further, there was no evidence that the nother was
not fluent in Choctaw, or wunable to provide an accurate
transl ati on.



child regarding the identity of her abuser were adm ssi bl e under
Rul e 803(4); and (2) the statenents nmade through the interpreter
wer e not hearsay.
B

Bell preserved the sufficiency of the evidence issue by
properly noving for judgnent of acquittal. Fep. R CRM P. 29 (a).
The wel | - est abl i shed standard for review ng such cl ains i s whet her,
viewi ng the evidence, and all inferences reasonably drawn fromit,
inthe light nost favorable to the Governnent, a rational trier of
fact coul d have found the essential elenents of the of fenses beyond
a reasonabl e doubt. E.g., United States v. Sanchez, 961 F.2d 1169,
1173 (5th Gr. 1992). Along this line, our role does not include
wei ghing the evidence or making credibility determ nations of the
W tnesses. E. g., United States v. Myers, 104 F. 3d 76, 78-79 (5th
Cr.), cert. denied, 117 S. C. 1709 (1997). Restated, we consi der
whet her the trier of fact nmade a rational decision, not whether it
correctly determned guilt or innocence. E.g., United States v.
Jaram |l o, 42 F.3d 920, 923 (5th Cr. 1995). But, consistent with
t he reasonabl e doubt standard, we will reverse a conviction “if the
evi dence construed in favor of the verdict gives equal or nearly

equal circunstantial support to a theory of guilt and a theory of



i nnocence of the crinme charged’. ld. (internal quotation and
citations omtted).

Bel | was convicted under 18 U. S.C. 8§ 2244(a)(1), which nakes
it acrimeto “knowi ngly engage[] in or cause[] sexual contact with
or by another person, if so to do would violate — (1) section 2241
of this title had the sexual contact been a sexual act”. The
referenced § 2241 proscri bes “know ngly caus[ing] another personto
engage in a sexual act — (1) by using force against that other
person; or (2) by threatening or placing that other person in fear
that any person wll be subjected to death, serious bodily injury,
or kidnaping; or attenpts to do so”. 18 U S.C. § 2241(a). Bel
mai ntai ns that the Governnent failed to prove, beyond a reasonabl e
doubt, both that he engaged in “sexual contact” and that he had the
requi site intent. Bell did not testify or otherw se present
evi dence.

1

“Sexual contact” is defined as, inter alia, “the intentional
touching, either directly or through the clothing, of the genitalia

of any person with an intent to abuse, ... or gratify the
sexual desire of any person”. 18 U S.C. 8§ 2246(3).

At trial, six-year-old Ashley Martin testified in English; she
was very shy and inarticulate. She did not testify under oath, but
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told the court that it was a bad thing to “tell a story”, and that
she would tell the truth. She testified that Bell had touched her
“in her front” while they were sleeping in the bed. She pointed to
where Bel | had touched her, but the record does not state where she
poi nted. She stepped out of the witness box so that the jury could
see her body and was asked by the Governnent to “point to the
pl ace” a second tine; but, she did not respond to the request.
Bel |’s counsel did not cross-exam ne her.

Foll ow ng the cl ose of the evidence and outside the presence
of the jury, the district court noted for the record that the child
had been “extrenely reluctant to tal k”; that nost of her answers
had been either nods or shakes of the head; that she had used “very
few words”; and that her denmeanor indicated that she was
“overwhel ned” by the courtroom The court stated that it intended
no inferences to be drawn fromits coments.

Alma Bell testified that she saw Bell kiss the child and nove
hi s hand, under the bedcover, over her genital area; the child s
nmot her testified that the child told her what happened (the not her
did not testify as to what the child said); and Dr. Coats testified

that the child said that Bell had touched her genital area.



Bell clains that the child s testinony was insufficient; A m
Bell was biased against him and it was physically inpossible for
her to see through the bedcover.

a.

Bell’s contentions regarding the weight to be given the
testinony by the child and Alma Bell |ack nerit because, as noted,
credibility and wei ght determ nations are wthin the sol e province
of the jury. Those were issues for Bell’'s counsel to exploit
during cross-exam nation and argunents to the jury.

As noted, Bell did not cross-exam ne the child. And, in
addition to challenging her credibility, Bell’s counsel questioned
Alma Bell regarding bias, such as because of an alleged
confrontation between Bell and one of her sons from a previous
marri age.

b.

Bell| asserts that it was physically inpossible for A nma Bel
to observe his hand through the bedcover. “Unless a witness’'s
testinony is incredible or patently unbelievable, we nust accept
the jury' s credibility determnations.” United States v. Lopez, 74
F.3d 575, 578 (5th Gir.), cert. denied, 517 U.S. 1228 (1996). In
this regard, we “wll ... declare testinony incredible as a matter
of lawf] when the testinony is so unbelievable onits face that it
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defies physical laws”. United States v. Casteneda, 951 F. 2d 44, 48
(5th CGr. 1992)(internal quotation omtted). See also United
States v. Kelley, 140 F.3d 596, 607-08 (5th Cr.), cert. denied,
119 S. C. 186, 247 (1998); United States v. Medina, 161 F.3d 867
(5th Gir. 1998), cert. denied, 119 S. C. 1344 (1999).

I n Casteneda, the defendant chal |l enged the reasonabl eness of
the border patrol stop that resulted in the discovery of over 200
pounds of marijuana hidden under a truck. Casteneda, 951 F.2d at
46. The Border Patrol Agent testified that he nade the stop
because, as he was followi ng the truck, “he could detect the faint
odor of nmarijuana”. | d. The district court, although not
convinced that it was possible to snell nmarijuana under the
circunstances, credited the Agent’s testinony based on the court’s
observations of the Agent and belief in the Agent’s credibility.
| d.

On appeal, the defendant clained that it was inpossible for
t he Agent to have snell ed the marijuana, especially consideringthe
Agent’s testinony about a cross-w nd. ld. at 48. Qur court
affirnmed, stating that the factual finding was not clearly
erroneous; and that the Agent had not “testified to sonething the
physical laws tell us could not have happened”. | d. See al so
United States v. Jaras, 86 F.3d 383, 387-88 (5th Gr. 1996)
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(testinmony of co-defendant not incredible where co-defendant |ied
about existence of plea agreenent with the Governnent).

Alma Bell testified that she could see Bell’s hand because the
bedcover was thin. Bell cross-examned her regarding that
testinony, in the light of the incident having occurred in
February, when it was cold. The bedcover was not introduced into
evidence, so the only evidence regarding its thickness, and Al na
Bell’s ability to see Bell’s hand through it, was her testinony,
whi ch was properly evaluated by the jury. W cannot say that her
testi nony was incredible.

In sum three witnesses testified that Bell touched the child:
Alma Bell, who was present when the incident occurred; the
child/victim and Dr. Coats, who was told (through an interpreter)
by the child that Bell touched her genitals. Viewing their
testinony in the |ight nost favorable to the verdict, a reasonable
juror could have concluded that Bell did “engage[] in or cause[]
sexual contact”. 18 U.S.C. § 2244(a).

2.

Section 2246 states that the requisite intent for “sexual
contact” is, inter alia, “to arouse or gratify the sexual desire of
any person”. The indictnent charged Bell wth “intentional
touching of the genitalia of [the child] ... with the intent to
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gratify [his] sexual desire”. Bell contends that there was
i nsufficient evidence of such intent, asserting that there was no
evi dence of it.

“[ Kl now edge and i ntent, because of their nature, nust |argely
be proved by circunstantial evidence.” United States v. Mtchell,
876 F.2d 1178, 1181 (5th Cir. 1989) (quoting Johnson v. Wight, 509
F.2d 828 (5th CGr. 1975)); see also United States v. Haas, 171 F. 3d
259, 265-66 (5th Gr. 1999) (“The governnent may, of course, prove
the defendant’s crimnal intent by way of circunstantia
evidence”); United States v. Pettigrew, 77 F.3d 1500, 1522 (5th
Cr. 1996). “The intent necessary to support a conviction can be
denonstrated by direct or circunstantial evidence that allows an
inference of an unlawful intent, and not every hypothesis of
i nnocence need be excluded.” United States v. Aggarwal, 17 F.3d
737, 740 (5th Cir. 1994).

There was sufficient circunstantial evidence of the requisite
intent. In addition to testifying that she saw Bell touching the
child, Alma Bell also testified that he was kissing her.

In the light of this evidence, the jury could reasonably find
that Bell intended to gratify his sexual desires. For exanple, in
United States v. Bailey, 111 F.3d 1229, 1235 (5th Gr.), cert.
denied, 118 S. C. 327 (1997), our court found that there was
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sufficient evidence that the defendant entered a dwelling with the
intent to commt sexual assault where the evidence showed that he
entered at night wearing a ski mask, but no shirt, and pulled on
the victims toe.

In sum the evidence was sufficient for the jury to find each
of the elenents of the crinme beyond a reasonabl e doubt. Bell’s
sufficiency challenge fails.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.



