IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60626
Summary Cal endar

BETTY COLEMAN, ET AL.,
Plaintiffs,

BETTY COLEMAN; DONALD BRI DGES;
LI LLI E CHAMBERS; WALTER DAVI S;
LULA NI CHOLSON, FANNI E CALDWELL;
LAURI NE TROTTER, GLADYS THOVAS,
GREGCRY HAYGOCD,

Pl aintiffs-Appellants,
ver sus
BLACKWELL CHEVROLET COWMPANY;
HERRI N GEAR MOTORS; CGENERAL
MOTORS CORPORATI ON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
3:96- CV- 785- LN

March 8, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *
The appellants are enployees of Packard Electric Conpany
(“Packard”), a subsidiary of General Mdtors (“GW), who all ege t hey
were unfairly disciplined by GM for actions they did not commt.

They appeal two summary judgnent rulings agai nst themin their suit

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



seeki ng recovery for enotional distress caused by the actions of GV
and two of GM s car dealers. Because we find no error in the
district court’s rulings, we affirm

GM has a purchase discount programfor its enpl oyees whereby
they, and their immediate relatives, may purchase GV cars at a
di scount. GM discovered that Blackwell Chevrolet Conpany
(“Blackwel I ) and Herrin Gear Motors (“Herrin”) had been obtai ning
enpl oyee i nformati on to process di scounts for unrel ated purchasers.
After investigating the deal erships, GMconcluded that a nunber of
Packar d enpl oyees had been sel ling enpl oyee i nformati on to sal esnen
in the dealerships who in turn used that information to provide
di scounts to customners.

In response to this discovery, GMtenporarily suspended the
enpl oyees who had been selling the information. |In addition, GV
notified the enpl oyees whose enpl oynent information had been used
that, because their information had been used to provide inproper
di scounts, the enployees’ privileges under the discount program
were revoked for two years. The letter warned of additional
sanctions should the enployees’ information be used again. The
appellants in this case are all Packard enployees whose socia
security nunbers were used to obtain discounts but who cl ai mthey
had no knowledge that this activity was taking place.
Under st andably, the appellants were all very upset when they
di scovered that they were being punished and that this puni shnent

woul d be placed on their enploynent records. They apparently



conplained to union representatives and to GM nmanagenent about
their treatnent to no avail. Although GMultimtely did send a
letter to the appellants reinstating theminto the di scount program
and apol ogizing for the inconvenience, the appellants went for
several nonths w thout the benefit of the discount program

After being reinstated to the program the appellants sued GV
Bl ackwel I, and Herrinin state court for danmages ari sing out of the
enotional distress they encountered due to the incident. Pursuant
to a notion by GM the case was renoved to federal court. The
district court granted summary judgnment for GV holding that the
appellants’ clains were preenpted by Section 301 of the Labor
Managenent Rel ations Act, 29 U. S.C. 8§ 185 (“LMRA"). In a separate
opi nion, the district court granted summary judgnent for Bl ackwell
and Herrin, holding that the appellants were unable to show that
the dealerships’ actions were the proxinmate cause of the
appel lants’ injury.

On appeal, the appellants first argue that the district court
erred when it held that the appellants’ clains against GV are
preenpted. The appellants argue that their clains fall under an
exception to the LMRA because the union representatives refused to

provi de assi stance. See Rabalais v. Dresser Indus., Inc., 566 F. 2d

518, 519 (5th Gr. 1978). |In Parhamv. Carrier Corp., 9 F.3d 383,

390-91 (5th Gr. 1993), we noted that a disgruntled enpl oyee nust
do sonet hing nore than sinply aver that exhausting union grievance

procedures would be futile. In this case, we find that the



appellants sinply did not take the kind of action necessary to
denonstrate that exhaustion would have been futile. Al though al
of the appellants spoke to union officials, none of the appellants
ever filed an official grievance with the union. Furt her nor e,
while there is affidavit testinony that union officials told the
appel l ants that there was nothing that they could do, there is no
evidence that union officials would not have processed a filed a
grievance. Like the plaintiff in Parham the appellants’ “failure
even to attenpt to invoke the grievance procedures available to
[them], much | ess exhaust them” preenpts their suit. 1d. at 391.
We therefore hold that the district court did not err in granting
summary judgnent with respect to GM

The appellants’ second argunent is that the district court
erred when it held that Bl ackwell and Herrin's actions were not the
proxi mate cause of the appellants’ injuries. The injuries the
plaintiffs suffered were “nmental and enotional suffering, |oss of
reputation, and possi ble | oss of enploynent status.” To the extent
that these injuries exist, they are a direct result of GVMs
decision to punish all of the enpl oyees whose nanes were used by
t he deal ershi ps. The district court noted that the appellants
mai nt ai ned t hroughout the course of the action that GMwas awar e at
the time it disciplined the appellants that its own investigation
in no way inplicated them Taking this allegation to be true, the

district court concluded that GM s action anbunted to a supersedi ng



cause. See, e.q., Mssissippi Cty Lines v. Bullock, 13 So.2d 34,

36 (M ss. 1943).

Based on our review of the evidence in this case, we agree.
Al t hough enpl oyees of Blackwell and Herrin msused personal
information related to the appellants, the relationship between
that act and the enotional anguish suffered by the appellants is
sinply too attenuated to anpbunt to proximte causation. Had
Bl ackwell or Herrin sonehow msled GM into believing that the
appel lants were inplicated during GM s subsequent investigation,
this could be a different case. However, in this instance, the
evi dence establishes that Blackwell and Herrin provided conplete
cooperation to GMduring GMs investigation of this incident. It
is unreasonable to conclude that, after identifying the Packard
enpl oyees responsi ble for this incident, either Blackwel|l or Herrin
coul d have anti ci pated that GMwoul d puni sh non-inplicated parties.
Put slightly differently, after fully cooperating with GV there
was nothing else, no higher level of care, in which either
Bl ackwel |l or Herrin could have engaged that woul d have prevented
the enotional damage inflicted on the appellants.

For the foregoi ng reasons, the judgnent of the district court

AFFI RMED



