IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60719
Summary Cal endar

BARBARA VANCE

Pl ai ntiff-Appellant,
vVer sus
NORTH PANOLA SCHOCL DI STRI CT;
VERNON JACKSON; W RAY STREBECK
JOHN X. DOE; JANE DCE;, DOE CORPORATI ONS

Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
(2:96 - CV - 211 - BB)
 July 16, 1999

Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Plaintiff-appell ant Barbara Vance appeal s the district court’s
grant of sunmmary judgnent in favor of the defendants-appellants.
Vance argues on appeal that she sufficiently raised genui ne i ssues
of material fact in order to survive a notion for sunmary judgnent

on her clainms of wongful discrimnation under 42 U.S.C. § 1983 and

Title VII of the Cvil R ghts Act of 1964.

l.
The plaintiff is a white femal e who was enpl oyed by the North

Pursuant to 5TH QR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Panola School District as the business manager of the school
district. The plaintiff did not have a witten contract of
enpl oynent . During the tinme of the plaintiff’s enploynent, the
financial situation of the school district worsened sharply. On
February 1, 1996, Vernon Jackson, as superintendent of the school,
sent a letter to the plaintiff detailing her deficiencies as an
enpl oyee and notifying her that her performance nust i nprove. The
listed deficiencies included “non-paynent of bonds to the

superintendent, Vocational Center, and purchasing agent,” failure
to report unpaid bills over a year old, and failure to provide a
mont hly statenent of receipts to the school district’s accounting
firm

On March 7, 1996, the school board nmet and discussed the
plaintiff’s enpl oynent. On Jackson’s recommendation, the board
voted to discharge the plaintiff for the reasons set out in the
February 1 letter. Her termnation took effect on March 8, 1996,
the sane date that the State of M ssissippi took control of the
school district and placed it under the conservatorship of Ray
St r ebeck. The plaintiff subsequently asked Strebeck and R D.

Harris, deputy state superintendent of education, about getting her

j ob back. However, she never applied for the job.

.
We reviewthe district court’s decision to strike |lay opinion
testi nony under an abuse of discretion standard. Watts v. Kroger

Co., 170 F.3d 505, 509 (5th Cr. 1999). The plaintiff clains that



the district court erred in not allowing the affidavit of Kathy
Mason into evidence. The Mason affidavit was the plaintiff’s
primary evidence, both to mke out a prinma facie case of
discrimnation and to show pretext. The plaintiff relies on the
Suprene Court’s statenent that, “W do not nean that the nonnoving
party must produce evidence in a formthat woul d be adm ssi bl e at
trial in order to avoid summary judgnent.” Cel otex Corp. V.
Catrett, 477 U S. 317, 324 (1986). Wiile it is true that the
evi dence need not be presented in a formadmssible at trial, this
court does not allow the adm ssion of pure hearsay or specul ation
as evidence to avoid sunmary judgnent. See Salas v. Carpenter, 980
F.2d 299, 305 (5th Gr. 1992) (“Evidence inadm ssible at tria
cannot be used to avoid summary judgnent”); Barker v. Norman, 651
F.2d 1107, 1123 (5th Cr. Unit A July 1981) (holding that an
affidavit for summary judgnent purposes nust be based on the
affiant’s personal know edge). Mason’s affidavit contains hearsay
and specul ation by herself and several other people as to why the
plaintiff was fired. As the district court pointed out, none of
the people nentioned in the Mason affidavit were involved in any
way in the decisiontotermnate the plaintiff. The district court
did not abuse its discretion in refusing to admt the affidavit.
The affidavit, even if it were adm ssible, contains no valid
evi dence of discrimnation by the defendants in this suit.
L1l
We review the district court’s grant of sunmary judgnent de

novo. Walton v. Bisco Indus., Inc., 119 F.3d 368,370 (5th Gr.



1997) . Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law.” FeEpD. R CQv.P. 56(c).

The law regarding Title VIl discrimnation suits is clear
The plaintiff nust establish a prinma facie case of discrimnation
by the defendant. MDonnell Douglas Corp. v. Geen, 411 U S. 792,
802 (1973). The defendant may then rebut the presunption of
discrimnation by presenting evidence of legitinmate, non-
discrimnatory reasons for termnation. |d. The plaintiff then
has the burden to show that the defendant(s)’ legitinmte reasons
are a pretext for discrimnation. |d. at 804.

Here, the defendants admt, for the purposes of this appeal,
that the plaintiff nmade out a prima facie case of discrimnation.
Assum ng that the plaintiff has established a prim facie case of
di scrimnation, the burden shifts to the defendants to show a
legitimate, non-discrimnatory reason for firing the plaintiff.
The defendants showed inadequate perfornmance by the plaintiff as
evidenced by the February 1 letter and by the mnutes of the
meeting in which the decision to termnate the plaintiff was nade.
The plaintiff then had to show that the defendants’ supposed non-
discrimnatory reason is a pretext for discrimnation. The
plaintiff here has not raised a genuine issue of material fact as
to whether the defendants’ reason for termnating her was

pretextual. The evidence she offers is a statenent all egedly nade



by Strebeck and/or R D. Harris. Strebeck allegedly told the
plaintiff when they nmet to discuss her “rehiring” that the | ocal

bl ack community woul d have to be consulted before she was brought

back. This statenent sinply has no bearing on the plaintiff’s
termnation. It was nmade several weeks after her termnation by
peopl e not involved in the decision to termnate her. |t does not

evidence a discrimnatory intent by the school board or Jackson.
The plaintiff’s other evidence is an affidavit by her forner
attorney Kathy Mason filled with hearsay and specul ati on as to why
the plaintiff was fired. The district court properly ruled this
affidavit inadm ssible.

Mayberry v. Vought Aircraft Co. held that if the defendant in
a discrimnation case neets his burden of production to rebut the
presunption of discrimnation, the presunption “drops out.” 55 F. 3d
1086, 1089 (5th Gr. 1995). The plaintiff cannot sinply assert his
prima facie evidence again to overcone the defendants’ legitinate
reason. Id. at 1092. This plaintiff did not offer any additional
evidence of discrimnation. This court has held that where the
reasons articulated for termnation are rational ones (as opposed
to frivolous or capricious reasons) whose objective truth is not
seriously disputed, it is difficult to carry the burden of
establishing them as pretextual, even in a summary judgnent
context. Elliott v. Goup Med. & Surgical Serv., 714 F.2d 556, 567
(5th Gr. 1983). Therefore, sunmary judgnent was proper.

| V.



Wth respect to the plaintiff’'s § 1983 claim her contention
is that she has a property interest in continued enploynent and
that her termnation violated due process. This court has held
that a protected property interest in continued enpl oynent nmust be
based on a legitimte claim under a source independent of the
Fourteenth Amendnent. MMlIllian v. Cty of Hazel hurst, 620 F.2d
484,485 (5th Gr. 1980). The plaintiff cites the School Enpl oynent
Procedures Law, Mss. Code Ann. 8§ 37-9-101 - § 37-9-113, as the
source for her rights to a formal hearing before termnation.
However, the statute declares that “[i]Jt is the intent of the
| egislature to establish procedures for providing public school
enpl oyees with notice of the reasons for not offering an enpl oyee
a renewal of his contract...” Mss. CobE ANN. 837-9-101 (1972). An
enpl oyee is defined in 8§ 37-9-103 as any personnel required to have
avalidcertificate issued by the state departnent of education as
a prerequisite of enploynent.

The plaintiff clainms that she was required to have a
certificate, although she never produced it. Even if she was a
“certified” enployee, she did not have a contract of enploynent;
therefore, by its plain |language, the statute is inapplicable and
does not create a protected property interest. The plaintiff also
clains that she had a protected property interest in enploynent
because of a nutually explicit understandi ng based on the “Rul es of
Procedure Under the School Enploynent Procedures Act.” However,
the “Rul es of Procedure” only apply to “teachers, principals, and

superintendents...or other professional instructional personnel who



are required to have a valid certificate issued by the State
Departnent of Education and are wunder formal contract of
enploynment...” North Panola Sch. Dist. Rules of Procedure, 8§1.
Furthernore, we note that the district court found in Beasley v.
Grenada that the plaintiff, a food service enpl oyee for the G enada
County School District, was part of the support staff of the
district and not part of the instructional personnel referredtoin
[Mss. Code Ann. 837-9-103]. Cvil Action No. W88-103-B-D (N.D.
Mss. Cct. 9, 1998). The plaintiff in Beasley, like the plaintiff
here, had a certificate, but she was not part of the instructional
personnel referred to in the statute. Neither the statute nor the
Rul es of Procedure give the plaintiff a protected property interest
in continued enploynent. Summary judgnent on this issue was
proper .

For these reasons, we find no reversible error in the district
court’s order. Therefore, we AFFIRMthe judgnent of the district

court.



