IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60783
Summary Cal endar

W LLI AM MCKI NLEY YQOUNT,
Pl ai ntiff-Appellant,
V.
JAMES LYONS, ETC, ET AL,
Def endant s,
JACKSON STATE UNI VERSI TY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3:97-CV-408)

Sept enber 27, 1999

Bef ore KING Chi ef Judge, H GE NBOTHAM and STEWART, Circuit
Judges.

PER CURI AM *

Plaintiff-appellant WIIliam MKinley Yount appeals the
district court’s grant of sunmary judgnent on his Title VII race
discrimnation claimin favor of defendant-appellee Jackson State

University. W affirm

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



|.  FACTUAL AND PROCEDURAL BACKGROUND

At the tine of the events giving rise to this lawsuit,
plaintiff-appellant WIlIliam MKinley Yount was an instructor in
def endant - appel | ee Jackson State University’'s (JSU or the
Uni versity) Departnent of Hi story. Yount’s enploynent at the
Uni versity began in March 1991, when the University hired himas
a part-tinme lecturer effective March 1, 1991 through May 10, 1991
and as an instructor effective June 17, 1991 t hrough August 5,
1991. In June 1991, the University hired Yount as an instructor
for the 1991-92 academ c year, at the end of which Yount received
aletter fromHerman B. Smith, Jr., Interim President of the
University, informng himthat his enploynent with the University
had term nated. The University rehired Yount as an instructor,
however, for the 1992-93 academ c year. |In May 1993, Yount
received a letter from defendant Janes Lyons, President of the
University, stating that his one-year enploynent contract would
termnate on May 17, 1993 and that he could discuss future
enpl oynent with Dr. Walter Hurns, Chair of the Departnent of
History. Dr. Hurns reconmended to the University' s Board of
Trustees (the Board) that Yount be rehired for the 1993-94
academ c year, and the Board approved the recommendation. 1In
1994, 1995, and 1996, Yount received letters simlar to Lyons’s
May 1993 letter, and in 1994 and 1995, Yount was rehired for the
com ng academ ¢ year upon Dr. Hurns’s recommendation. In 1996
however, Dr. Hurns decided not to recomend Yount for enploynent

for the 1996-97 academ c year and assi gned Barron Banks, a part-



time instructor, to take over sone of Yount’'s classes. After
assum ng these new duties, Banks becane a full-tinme instructor.

On June 10, 1997, Yount filed two actions in the United
States District Court for the Southern District of M ssissippi.
One suit naned Lyons and the University as defendants, and the
ot her naned the attorney general of the state of M ssissippi as a
defendant. Both actions asserted clains for race, national
origin, religion, and sex discrimnation under 42 U S.C. 88 2000e
to 2000e-17 (“Title VI1”), based on the fact that Yount, a white
mal e, had been replaced as an instructor for the 1996-97 academ c
year by Banks, an African-Anerican nmale. Later, a nagistrate
j udge consolidated the two actions, and the district court
entered an agreed order dism ssing Lyons and the attorney general
of M ssissippi as defendants and all clains of discrimnation
based on national origin, religion, and sex. Thus, Yount’s only
remai ning claimwas that the University discrimnated agai nst him
based on his race. On August 31, 1998, the University filed a
nmotion for summary judgnent, which the district court granted.
Yount appeal ed.

. STANDARD OF REVI EW

We review a district court’s grant of summary judgnent de

novo, applying the sane standards as the district court. See

United States v. Johnson, 160 F.3d 1061, 1063 (5th Cr. 1998).

After consulting applicable law in order to ascertain the
material factual issues, we consider the evidence bearing on

those issues, viewng the facts and the inferences to be drawn



therefromin the |ight nost favorable to the non-novant. See Doe

v. Dallas Indep. Sch. Dist., 153 F. 3d 211, 214-15 (5th Gr.

1998). Summary judgnent is properly granted if “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.
56(c).
[11. DI SCUSSI ON

Yount alleges that the University discrimnated against him
on the basis of his race by failing to rehire himas an
instructor for the 1996-97 academ c year and by assi gni ng Banks
to take over sonme of his teaching duties, |later pronoting Banks
frompart- to full-time instructor. Under the franework set

forth by the Suprenme Court in MDonnell Douglas Corp. v. Geen,

411 U. S. 792 (1973), a Title VIl plaintiff nmust first establish a
prima facie case by a preponderance of the evidence. See id. at
801-02. A plaintiff may prove a prima facie case of

di scrimnation by showng (1) that he is a nenber of a protected
class, (2) that he sought and was qualified for an avail abl e

enpl oynent position, (3) that he was rejected for that position,
and (4) that the enployer continued to seek applicants with the
plaintiff’s qualifications. See id. at 801. Once established,
the prima facie case raises an inference of unlawful

di scri m nati on. See Texas Dep’'t of Comm Affairs v. Burdi ne, 450

U S 248, 254 (1981). The burden then shifts to the defendant



enpl oyer to articulate a legitimte, nondiscrimnatory reason for

the chal | enged enpl oynent action. See MDonnell Douglas, 411

U S at 802. |If the defendant cones forward with a reason which
if believed, would support a finding that the challenged action
was nondi scrimnatory, the inference of discrimnation raised by
the plaintiff’s prima facie case drops fromthe case. See

Burdine, 450 U S. at 255 n.10 (1981). The focus then shifts to

the ultimate question of whether the defendant intentionally

di scrimnated against the plaintiff. See St. Mary’'s Honor Ctr.
v. Hicks, 509 U S. 502, 510-11 (1993).

We now apply these principles to the case before us. The
parties agree that Yount established a prima facie case of race

di scri m nati on. See McDonnell Dougl as, 411 U. S. at 801-02. To

meet its burden of offering a legitimate, nondi scrimnatory
reason for its enploynent decision, the University explained that
Yount was not rehired because students were dissatisfied with his
performance as a teacher. Specifically, Dr. Velvelyn Foster,

Prof essor of History and Director of Faculty Devel opnent, and Dr.
Dol lye M E. Robi nson, Dean of the School of Liberal Arts, stated
in affidavits that a nunber of students conplained that Yount did
not permt themto ask questions or participate in discussions
and that he refused to answer their questions, adequately explain
hi s gradi ng procedures, and assi st students seeking help. Dr.
Foster and Dr. Robi nson averred that they reported the student
conplaints to Dr. Hurns. Dr. Hurns stated in his affidavit that

he “made the decision not to recommend M. Yount for enploynent



for the 1996/ 97 academ c year because of the conplaints nade
agai nst himby his students during the sumer of 1996; and M.
Yount’s inability to manage his class and work effectively with
his students to create a conducive |learning environnent.” Dr.
Hurns asserted unequivocally that his decision not to recomrend
Yount for re-enploynent was not based on race. Dr. Hurns also
stated that
[t] he practice in the Departnment of History at JSUis to use
part-tinme teachers to teach courses left vacant by a full-
time faculty [nmenber] when there are not enough full-tine
faculty to teach those courses. Consistent with this
practice, M. Banks was assigned one of the courses
previously taught by M. Yount. Because M. Banks was
al ready teaching three courses, this additional course gave
hima full-time course |load. Thus, M. Banks noved from
part-tinme instructor to full-tinme instructor.
These expl anations, if believed, would support a finding that the
University' s failure to rehire Yount and its reassignnent of his
duties to Banks was legitimte and nondi scrimnatory; the
University thus has satisfied its burden of production. The
Uni versity need not persuade us that it was actually notivated by
these reasons; it is sufficient that it has raised a genuine
i ssue of fact regarding whether it unlawfully discrim nated

agai nst Yount. See WIllians v. Tine Warner Operation, Inc., 98

F.3d 179, 181 (5th Gr. 1996) (citing Burdine, 450 U S. at 254).
We now turn to the question of whether the University
intentionally discrimnated agai nst Yount on the basis of race.
Yount may satisfy his summary judgnent burden by com ng forward

either wwth direct evidence of discrimnatory intent or with

circunstantial evidence that the University’'s rationale was



pretextual. See LaPierre v. Benson N ssan, Inc., 86 F.3d 444,

449 (5th Gr. 1996). W have articulated the test as foll ows:

[A] jury issue will be presented and a plaintiff can avoid
summary judgnent . . . if the evidence taken as a whole

(1) creates a fact issue as to whether each of the

enpl oyer’ s stated reasons was what actually notivated the
enpl oyer and (2) creates a reasonable inference that [race]
was a determnative factor in the actions of which plaintiff
conplains. The enployer, of course, wll be entitled to
summary judgnent if the evidence taken as a whol e woul d not
allow a jury to infer that the actual reason for the

di scharge was discrimnatory.

Wllians, 98 F.3d at 181 (first alteration in original) (enphasis
added) (quoting Rhodes v. Guiberson Ol Tools, 75 F.3d 989, 995

(5th Gr. 1996) (en banc), an age discrimnation case, and
appl ying Rhodes in the race discrimnation context).

Yount points to a nunber of incidents that he clains raise a
genui ne issue of material fact as to whether the University’'s
proffered explanation for its failure to rehire himwas, in fact,
a pretext for race discrimnation. First, he asserts that the
summary judgnent evidence shows that he received high faculty
performance eval uations fromDr. Hurns throughout his enploynent
at the University. Second, he clains that the University hired
Wanda Jackson, an African-Anerican female, for the position of
assi stant professor at a salary significantly higher than his
own, despite her “conparatively neager credentials.” Third, he
states that Dr. Hurns once advised himthat “the University would
no | onger be using a textbook because it was ‘inappropriate for
the ethnic racial orientation of the institution.”” Fourth, he

mai nt ai ns that Banks “organi zed and presided over a neeting in



which a major thenme was that ‘white people are always and
historically repressive to blacks.’”

Yount has failed to raise a fact issue as to whether race
was a determnative factor in the University's failure to rehire

him See Wllians, 98 F.3d at 181. Wile Yount’s high

performance eval uati ons nmay cast sonme doubt on the University’s
assertion that it did not rehire himbecause he was a poor
teacher, they do not mandate an inference that this decision was
based on race. Nor does the fact that the University paid an

African- Aneri can assistant professor a higher salary than Yount,

a white instructor, indicate that the University refused to hire

Yount because he is white. Rather, the evidence regarding
Jackson’s salary shows only that the University paid assistant
professors nore than it did instructors. Finally, Dr. Hurns’s

t ext book comment and Banks’s all eged participation in a neeting
“Iin which a major thenme was that ‘white people are always and
historically repressive to blacks’” do not create an inference
that the University’'s enpl oynent decision was based on Yount’s
race. Dr. Hurns’s rather cryptic remark does not inply any
racial bias in enploynent. Nor is there any evidence that
Banks’s activities had any bearing on the University’ s decision
not to rehire Yount. Yount’s summary judgnent evi dence

est abl i shes nothing nore than that he subjectively believed that
he was the victimof racial discrimnation in enploynent. “It is
nmore than well -settled that an enpl oyee’s subjective belief that

he suffered an adverse enploynent action as a result of



discrimnation, wthout nore, is not enough to survive a sunmary
judgnent notion, in the face of proof show ng an adequate non-

discrimnatory reason.” Douglass v. United Servs. Auto. Ass’n,

79 F.3d 1415, 1430 (5th Cr. 1996).
V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



