IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10092

DAI SY BROMW, In the Matter of
the Marriage of Dai sy Brown and
Bobby Brown, and in the interest
of Tanmel a Laveria Brown and
Tinberly Marie Brown, Children,

Pl ai ntiff-Appellant,
ver sus
UNI TED PARCEL SERVI CE, | NC.; BOBBY BROVWN,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4-97-CV-837-Y

Cct ober 31, 2000

Bef ore REYNALDO G GARZA, H GG NBOTHAM and BENAVI DES, Circuit
Judges.

BENAVI DES, Circuit Judge:”

Bobby Brown, a retired United Parcel Service (UPS) enpl oyee,
is a participant in the UPS Retirenent Plan (Plan), which is
regul ated by the Enployee Retirenent |Incone Security Act of 1974,
§ 514(a), 29 U.S.C. §§ 1001-1461, (ERISA). In 1994, prior to
Bobby Brown’s retirenent, his wife, appellant Daisy Brown (Brown)

filed a divorce suit in Tarrant County. He retired the next year

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



at the age of 51. The parties entered into an Agreed Decree of
Divorce and a Qualified Donestic Relations Order (QDRO in state
court. The QDRO provided that Brown woul d receive sixty percent
of Bobby Brown’s UPS retirenent benefits. Prior to the entry of
this order, Brown’s attorney forwarded to the corporate benefits
departnent at UPS a copy of the proposed donestic relations order
for approval by the Plan as a qualified order. In the
transmttal letter to Carol Hopkins, a clerk who worked in the
UPS corporate benefits departnent, Brown’ s attorney stated that
it was his understandi ng that Bobby Brown was currently receiving
$2,162.19 per nonth fromthe Plan. In that letter, he also
request ed that Hopkins confirmthat Brown would receive nonthly
payments of $1,297.31 fromthe Plan. Brown asserts that Hopkins
confirmed these figures. According to UPS, there is nothing in
witing to establish that Hopkins (or anyone connected with UPS
or the Plan) nmade such a confirmation.

After the close of the divorce proceedings, it was
determ ned that the nonthly paynents to be distributed to Brown
woul d be significantly less than the anticipated figure set forth
above. Nam ng her fornmer husband as the respondent, Brown filed
a notion in state court for enforcenent and clarification of the
di vorce decree and the QDRO. She | ater anended her pleading to
i nclude UPS as a respondent, alleging that it had not paid her
t he benefits to which she believed she was entitled under the

Pl an.



UPS renoved the proceeding to the federal district court on
the ground that Brown’ s claimwas conpletely preenpted by ERI SA
UPS thereafter filed a notion for sunmary judgnment, seeking to
have Brown’s cl ai mdi sm ssed because UPS was neither the Plan nor
the adm nistrator of the Plan and, thus, not a proper defendant
to the clains.

Brown responded by noving both for | eave to anend her
conplaint and for a remand to state court. Brown agreed that she
coul d not recover against UPS for the paynent of retirenent
benefits and sought to amend her conpl aint by deleting any such
all egation. |Instead, she asserted that she was seeking relief on
her theories of negligent m srepresentation and prom ssory
estoppel .? According to UPS, Brown's anended conpl ai nt asserted
that UPS had m srepresented to her the “anpbunt of retirenent
benefits that would be provided to Daisy Brown.” Further, she
expressly requested that the court “make specific findings
awarding [her] 60% of the [UPS Plan] proceeds paid since

February 29, 1996 and 60% of any future proceeds received from

! Brown asserts that by anmendi ng her conplaint, the district

court no longer properly exercised renoval jurisdiction. The
propriety of renoval, however, hinges on the status of the
conplaint at the tinme of renoval. Therefore, post-renoval
anendnents areirrelevant to the jurisdictional determ nation. See
MCdelland v. Gonwal dt, 155 F.3d 507, 517 (5th Cr. 1998). I n

Brown’ s original conplaint, she all eged, as a beneficiary under the
ERI SA plan, that UPS inproperly paid out her share of benefits
under the plan and demanded that UPS i mredi ately pay the benefits
to which she is entitled. Thus, Brown’s original claim was
conpl etely preenpted, rendering renoval appropriate.
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that plan.”

The district court issued an order: (1) denying Brown’s
nmotion to remand; (2) granting UPS notion for sunmary judgnment
“to the extent that [Brown] has attenpted to obtain ERI SA pl an
benefits from UPS;” (3)granting Brown’s notion to anmend her
conplaint; and remanding Brown’s remaining clains to state court
pursuant to 28 U.S.C. § 1441(c).

UPS noved the district court to reconsider its order of
remand and to dismss all of Brown’s clainms agai nst UPS because
they were preenpted by ERISA. The district court granted UPS
nmotion for reconsideration and dism ssed Brown’s clai ns agai nst
UPS for the reasons stated in UPS notion (the clains were
conpletely preenpted by ERISA). The district court denied
Brown’s later notion to reconsider. Brown now appeals.

DI SCUSSI ON

This Court reviews a district court’s ruling on a notion for
summary judgnent de novo. Thomas v. LTV Corp., 39 F.3d 611, 616
(5th Gr. 1994). “A notion for sunmmary judgnent is properly
grant ed when conpetent evidence establishes the absence of a
genui ne issue of material fact and that the novant is entitled to
judgnent as a matter of law” |I|d. (citing Celotex Corp. v.
Catrett, 477 U.S. 317, 322-23, 106 S.C. 2548, 2552 (1986)). In
its order granting UPS notion for reconsideration and to
dismss, the district court found that ERI SA conpletely preenpted
Brown’s “clainms against UPS for negligent m srepresentation and
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prom ssory estoppel are preenpted by [ ERI SA] for the reasons
urged by UPS.” Because of this finding of conplete preenption,
the district court had no power to remand the clains to state
court. See Gles v. NyLCare Health Plans, Inc., 172 F.3d 332,
337 (5th Gr. 1999) (explaining that if a defendant denonstrates
that a claimis conpletely preenpted by ERI SA, the district court
may not renmand).

There are two types of preenption under ERISA. Conflict, or
ordi nary, preenption exists when a state | aw cause of action
“relate[s] to” an enpl oyee benefit plan governed by ERI SA. See
29 U S. C 8 1144(a); Mdelland v. Gonwal dt, 155 F.3d 507, 516
(5th Gr. 1998). Conflict preenption is typically a defense to a
state cause of action and does not appear in the conplaint.
McCl el land, 155 F.3d at 516; Gles, 172 F.3d at 337. Therefore,
conflict preenption, wthout nore, does not allow a case to be
renmoved to federal court because it does not present a federal
question. |d.

Conpl ete preenption, on the other hand, exists when a state
cause of action is conflict-preenpted by ERI SA (thus, an anal ysis
of conflict preenption is the first step in determ ning whether a
claimis conpletely preenpted) and al so conmes within the scope of
29 U S C 8§ 1132(a). See Mdelland, 155 F.3d at 517-18 & n. 34.
Specifically, 8§ 1132(a)(1)(B) provides a renedy for beneficiaries

to recover benefits due under the terns of a plan, to enforce



rights under a plan, or to clarify rights to future benefits
under a plan. Wen a conplaint raises a state cause of action
that is conpletely preenpted, the district court may not decline
to exercise jurisdiction, because that cause of action actually
presents a federal question. Gles, 172 F. 3d at 337. Thus, a
claimfor benefits, to enforce rights to benefits, or to clarify
rights to benefits is conpletely preenpted, regardless of how the
plaintiff’s characterizes her clains in the conplaint.

This Court has previously held that ERI SA preenpts state | aw
clains that have the effect of orally nodifying an ERI SA benefit
pl an and i ncreasing plan benefits for participants who claimto
have been m sled. See Lee v. E.I. DuPont de Nemours & Co., 894
F.2d 755, 757 (5th Cr. 1990); Cefalu v. B.F. Goodrich Co., 871
F.2d 1290, 1295 (5th Cr. 1989); Degan v. Ford Mdtor Co., 869
F.2d 889, 895 (5th Gr. 1989). This Court has al so found that
ERI SA does not preenpt a state law claimin the context of
negligent m srepresentation when the claimis brought by “an
i ndependent, third-party (health care provider) against an
insurer.” Transitional Hospitals Corp. v. Blue Cross and Bl ue
Shield of Texas, Inc., et. al., 164 F.3d 952, 954 (5th Cr.
1999). In the instant case, Brown is not an independent third
party, but a beneficiary under the ERI SA plan. UPS, as the plan
sponsor, is also a ERISA entity. See 29 U S. C. § 1002(16)(B)

(“plan sponsor” neans the enployer who establishes or maintains



t he enpl oyee benefit plan); 8 1002(8) (“beneficiary” neans a
person who is entitled to a benefit under an enpl oyee benefit
pl an) .

I n Hubbard v. Blue Cross & Blue Shield Association, 42 F.3d
942 (5th Gr. 1995), this Court held that an ERI SA pl an
beneficiary’s claimfor fraudul ent inducenent where “the essence
of [the] claim|[was] that her benefits under the plan were
i nproperly deni ed” was conpletely preenpted and thus provided a
basis for renoval jurisdiction. Hubbard was a participant in an
ERI SA- governed heal th benefit plan insured by Blue Cross. She
contracted cancer, and the plan refused to provide coverage for
certain requested treatnents. Hubbard sued the Blue Cross and
Blue Shield Association, a third party that was not the insurer,
pl an, or plan adm nistrator, claimng that the Association
generated “secret” policy interpretation guidelines followed by
her insurer and that the Association wilfully conceal ed those
gui delines fromher, causing her to fail to procure other
adequate health coverage. Hubbard, 42 F.3d at 944. This Court
hel d that because the essence of Hubbard's clains were that her
benefits under the nedical plan were inproperly denied, and
because resolution of her claimwould require an inquiry into the
interpretation and adm nistration of the plan, her claimwas
preenpted by ERI SA such that a federal question existed on that
claim See id. at 945-946. Also, in Cefalu, the plaintiff
all eged he was m sled by his enployer, Goodrich, as to the anount
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of retirenent benefits to which he was entitled. He alleged that
he relied on the msrepresentation to his detrinment by purchasing
a Goodrich franchise rather than continuing enploynent with a
successor follow ng the sale of his fornmer enpl oyer by Goodrich.
Cefalu, 871 F.2d at 1292. This Court held in that Cefalu' s
clains were preenpted by ERISA. See id.

Brown’s cl ains are anal ogous to both Hubbard and Cel af u.
She all eges she is not seeking ERI SA benefits, but asserts that
she relied on UPS m srepresentation regarding Plan benefits in
not negotiating for other property in the divorce settlenent.
Li ke Cefalu, the preci se danages Brown seeks were created by the
Pl an, and to use any other source as a neasure of damages woul d
force this Court to speculate on the anobunt of damages. See id.
at 1294. Though this court has found in certain instances that a
claimfor fraudulent m srepresentation is not conpletely
preenpted, this case does not fall within within that subtle
distinction. See Smth v. Texas Children’s Hospital and UNUM
Life I nsurance Co., 84 F.3d 152 (5th Gr. 1996). In Smth, the
plaintiff sued her second enployer for benefits she relinquished
due to her second enployer’s m srepresentation. |In essence, the
Court held, that Smth was not suing for benefits under an ERI SA
pl an, but for danmages because “Texas Children’s msled Smth when
it told her that she could keep what she had.” Smth, 84 F.3d at

155-156. In the instant appeal, like in Celafu, Brown is suing



UPS for | ost benefits under the UPS plan.? Even in Smith, the
Court acknow edged that a claimagainst Texas Children's for
ERI SA benefits would be conpletely preenpted by ERI SA
Neverthel ess, the Smth court concluded that Smth had a
cl ai m based on vested benefits relinqui shed that was separate and
apart froma claimto ERI SA benefits. Smth, 84 F.3d at 155.
Moreover, the Smth Court noted that if “Smth had no benefits
before joining Texas Children’s, she could only claimrelief
[ agai nst Texas Children’s] based upon benefits to which she was
entitled under Texas Children’s ERI SA plan” and that “ERI SA would
preenpt such a claim” 1d. at 157. Though Brown argues in
district court that Smth controls this appeal, she never argues
that she had a vested right to anything other than the Pl an
benefits. Brown nerely specul ates that she woul d have a better
bar gai ni ng position had she not relied UPS determ nti on of
benefits. A better bargaining positionis far fromlosing vested
benefits which the Smth Court found to be necessary to create a
fraudul ent i nducenent claimseparate and apart from ERI SA
When read in its entirety, Brown’s conpl aint indicates she

beli eves she is due nore benefits under the Plan than she is

2 The Smith court noted that “Cefula could not have asserted
a claim based upon benefits given up, since his termnation, not
[the enpl oyers’] m srepresentation, caused the | oss of additional
benefits . . .” Thus, “ERI SA preenpted Cefalu’ s clai mbecause he
sought to hold [the enployer] liable in contract for additiona
benefits beyond what he has under [the enployer’s] ERI SA plan.”
Smith, 84 F.3d at 156.



currently receiving, in essence, a claimfor benefits or at |east
to clarify her right to benefits. Brown currently has a right to
recei ve benefits fromUPS, but because she thought she woul d be
receiving nore, she is suing UPS for additional benefits.
Brown’ s anendnent did nothing to change her clains: both her
anended conpl aint and original conplaint are based on the sane of
set of operative facts. Brown has nerely given her claim
against UPS a different nane -- it is still the sanme claimshe
brought in her original conplaint agai nst UPS whi ch she concedes
is conpletely preenpted. As in Hubbard, a determ nation of
whet her UPS nmade a m srepresentation as to the terns of the Plan
and the benefit to which Brown is entitled would require an
analysis and interpretation of the Plan itself. Therefore, the
claimfalls under § 1132(a)(1)(B) as an action to recover
benefits or clarify her right to future benefits. See Hubbard,
42 F.3d at 945-946; see also Gles, 172 F.3d at 337

Therefore, Brown’s clains are conpletely preenpted by ERI SA
because they cone within the purview of 29 U S. C
8§ 1132(a)(1)(B). Thus, the district court properly exercised
jurisdiction over this claim Accordingly, the judgnent of the

district court is AFFl RVED
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