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PER CURI AM !
Steve Robertson and his attorney, Jeffrey R Seckel, contest

the attorney’s fees awarded Western Heritage |nsurance Co. under

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



the district court’s Declaratory Judgnent Act equitable powers, 28

US C § 2202 (“[f]Jurther necessary or proper relief based on a

declaratory judgnent ... may be granted”), and awarded, in the

al ternative, against Seckel under 28 U S.C. 8§ 1927 (attorney who

unreasonably and vexatiously multiplies proceedings nay be |liable

for attorney’s fees). Finding no abuse of discretion, we AFFI RV
| .

This action arises out of an autonobile accident in August
1995, when Robertson’s autonobile was hit by a vehicle owned by
Nort h Anmerican Whol esal e Motors and driven by Jones (the vehicle).
In the light of the post-accident photographs of Robertson's
vehi cl e, the damage appears to have been extrenely mnor. In any
event, |aw enforcenent officers were not sumoned. By handwitten
statenent at the scene of the accident, Jones admtted fault and
stated he was enployed by “Hearn Transport at the tinme” of the
acci dent.

Shortly thereafter, Western was notified about the accident.
It had issued a garage policy to Bob Hearn, Sr., d/b/a Bob Hearn
Transport. The policy covered owned vehicles and |isted enpl oyees.
But, the vehicle driven by Jones in the acci dent was neither owned
by Bob Hearn, Sr., nor his conpany, Bob Hearn Transport.
Addi tionally, Jones was not listed in the policy as an enpl oyee.

Based on its investigation, Western infornmed Hearn, Sr., that

the claim was denied, because the vehicle was owned by North



American Wol esale Mtors. It further informed Hearn, Sr., that
Robertson woul d be advised his claimwas being denied.

On 29 Decenber 1995, Robertson, represented by Seckel, filed
suit in Texas state court against Jones and “Bob Hearn, d/b/a Bob
Hearn Transport”, alleging that the vehicle operated by Jones was
owned by Bob Hearn d/b/a Bob Hearn Transport. Bob Hearn, Jr., not
Bob Hearn, Sr., was served. And, he was served at home, not at the
address given for Bob Hearn Transport.

Hearn, Jr., did not answer the state court suit; and, on 26
February 1996, a default judgnment for approximately $900, 000 was
taken. Jones was non-suited the sanme day, because he allegedly
could not be |ocated for service of process.

Shortly thereafter, on 7 March, Robertson, still represented
by Seckel, filed a state court action against Jones, based on the
sane autonobil e accident. The foll ow ng day, Jones was served.
When served, Jones received a letter for his signature, requesting
Western assune his defense pursuant to its policy covering Bob
Hearn Transport. The letter had been prepared by Seckel. Wstern
recei ved Jones’ defense-request |letter, ghostwitten by Seckel, in
t he sanme envel ope as a dermand for $295, 000, submtted by Seckel.
The defense-request stated:

Pl ease be advised that on March 7, 1996,
| was served with process in connection with

t he above-referenced suit. Attached hereto
for your review and reference, is a copy of
the suit papers. | am requesting that you

assune the defense of this matter pursuant to



the obligations which Wstern Heritage
undertook in connection wth the issuance of
policy AGP 0230911, which was issued to Bob
Hearn d/ b/a Bob Hearn Transport.

(Enphasi s added.)

Meanwhi | e, Appel | ants sought, and the state court appoi nted,
a receiver for Bob Hearn d/b/a Bob Hearn Transport. On 1 Apri
1996, Seckel, representing the receiver, filed a coverage actionin
state court against Western. It was served on 15 April.

Western had provided a defense in certain portions of the
state court proceedings. And, on 8 April, prior to receiving
service for the state court coverage action, Wstern filed this
declaratory judgnent action in federal district court against
Robertson, Jones, and Bob Hearn d/b/a Bob Hearn Transport. Wstern
clainmed, inter alia, it was not liable to Robertson. Seckel
answered for Robertson only.

That June, Appellants and Hearn, Jr., signed a settlenent
agreenent by which Hearn, Jr., agreed not to contest the state
court default judgnent and, in return, would receive one-third of
any recovery fromWstern. The district court |ater found that the

agreenent formally established Seckel as Hearn, Jr.’s, attorney.
Western, in the declaratory judgnment action at hand, sought

di scovery of this settlenent agreenent. Appellants did not produce

it. In fact, the district court later found they denied it even
exi st ed. Eventually, in March 1998, Hearn, Jr., revealed its
exi stence.



I n August 1996, Hearn, Jr., filed a pro se notion to set aside
a default judgnent taken against Bob Hearn d/b/a Bob Hearn
Transport in the federal declaratory judgnent action. (The notion
was stricken, because he failed to conference wth opposing
counsel .) On Hearn, Jr.’s, notion was docunent identification
nunmber “661-1594-0001- 60080-653". This nunber also appears on
Robertson’s papers filed by Seckel in federal district court. The
district court later found that Seckel had prepared this notion for
Hearn, Jr.

Earlier, in June 1996, Appellants had noved to have the
federal court abstain, pursuant to Wlton v. Seven Falls Co., 515
US 277, 282 (1995). The notion was denied in February 1997.

I n August 1997, the district court granted Western sunmary
judgnent, holding that Robertson had failed to produce any
conpetent summary judgnent evidence that Jones was an enpl oyee of
Bob Hearn Transport or that Bob Hearn, Jr., was an insured. | t
awar ded Western attorney’s fees, pursuant to the Texas Decl aratory
Judgnent Act, against Robertson and Bob Hearn d/b/a Bob Hearn
Transport.

Robertson appeal ed the summary judgnent and the fees award.
Qur court affirmed the judgnment, but held fees coul d not be awar ded

under the Texas Declaratory Judgnent Act. Western Heritage Ins.

Co. v. Robertson, No. 97-11306 (5th Cr. 19 Aug. 1998)



(unpublished). The action was remanded to allowthe district court
to determ ne whether to award fees on other grounds. Id.

The district court, on Western’s post-remand noti on, and based
upon detail ed findings of fact and concl usi ons of | aw, awarded fees
agai nst Robertson and Seckel, pursuant to its 28 U S C § 2202
decl aratory judgnent equitable powers, as well as agai nst Seckel,
pursuant to 28 U.S.C. 8§ 1927. Approxinmately $52, 000, together with

prospective fees, was awarded.



1.

As discussed infra, the fees award under each basis —§ 2202
and 8§ 1927 —is reviewed only for abuse of discretion. In this
regard, Appellants fall far short of denponstrating that the
district court’s underlying, and exhaustive, findings of fact are
clearly erroneous. Nor have they shown error in the acconpanying
concl usi ons of | aw.

A

The award of attorney’ s fees pursuant to the district court’s
equi t abl e powers under 28 U.S.C. § 2202 is reviewed only for abuse
of discretion. Cf. Chanmbers v. NASCO, Inc., 501 U S 32, 55 (1991)
(court’s inherent powers to award attorney’s fees). Such 8§ 2202
awards are permtted in “cases of bad faith, vexation, wantonness,
or oppressionrelating to the filing or mai ntenance of the action”
Mercantile Nat’| Bank v. Bradford Trust Co., 850 F.2d 215, 218 (5th
Cir. 1988).2 Because conduct is sanctionable under one of the
Federal Rules of Cvil Procedure does not nean that the court
cannot, under anot her basi s, inpose sanctions agai nst that conduct.
See Wodson v. Surgitek, Inc., 57 F.3d 1406, 1418 (5th Cr. 1995).

1

2Notwi thstanding the district court stating the award was
pursuant to 8§ 2202, the parties’ briefs refer to the award as bei ng
an exercise of the court’s inherent powers. For purposes of this
appeal, it is a distinction without a difference.
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Appel l ants contend that the district court did not nake an
explicit finding of bad faith. The court stated, however, that
Western reasonably incurred approximtely $52,000 in attorney’s
fees as a result of Robertson and Seckel’'s “bad faith and vexati ous
litigation”.

2.

Appel lants next maintain there was insufficient evidence of
bad faith conduct in the district court to support sanctions. They
claim they are being sanctioned for conduct outside the federa
court proceedings. Appel lants point to the district court’s
findings of fact, which detail their conduct in state court. These
findi ngs establish, however, that: their claimwas neritless; they
shoul d have realized it; they did everything they possibly could to
maintain it; and it should have been dismssed voluntarily.
Several exanples follow

The Septenber 1995 |l etter fromWstern denyi ng coverage states
t hat the vehicle was owned by North Anmeri can Whol esal e Motors. The
vehicle' s title states the sane thing. Yet, Seckel initiated and
mai nt ai ned suits agai nst, or concerning, Bob Hearn d/b/a Bob Hearn
Transport on the grounds that he owned the vehicle. Seckel knew,
or at |l east certainly should have known after early and reasonabl e
i nvestigation, that this was not correct.

Additionally, as he admtted at oral argunent here, Seckel had

the insurance policy no later than when the declaratory judgnent



action was filed (8 April 1996). He requested a copy fromWestern
by letter dated 11 March 1996, shortly after he filed the second
state court action —against Jones. He referenced that action in
the letter

Correspondi ngly, Seckel knew, or certainly shoul d have known,
that Jones was not a listed operator. And, in his nunerous
conversations with the unrepresented Bob Hearn, Jr., Seckel did not
verify that Hearn, Jr., was the policyholder. The policy |listed
the address, date of birth, and driver’s |icense nunber for Bob
Hearn, Sr. Seckel did not verify any of these facts.

O course, the failure to adequately investigate Robertson’s
claimand its factual basis is sanctionable. Feb. R Qv. P. 11;
see Blue v. United States Dep’'t of the Arny, 914 F. 2d 525, 542 (4th
Cir. 1990).

Furthernore, the district court determ ned that Seckel failed
to respond to Western’s di scovery request to produce the settl enent
agreenent between Robertson and Hearn, Jr. O course, discovery
viol ations are sanctionabl e. FED. R Qv. P. 37; see Carroll wv.
Jaques Admralty Law Firm P.C., 110 F.3d 290, 293-94 (5th Gr.
1997).

In responding to Western’s sunmary judgnent notion, Robertson
mai ntained it did not matter which Bob Hearn was served, claimng
both were covered under the policy. He did so even after Seckel

knew, or certainly should have known, that: the policy only



covered owned vehicles and |isted operators; the vehicle was not an
owned vehicl e; and Bob Hearn, Jr., was neither the policyhol der nor
a listed operator. In awarding summary judgnent to Western, the
district court found “patently |udicrous” Robertson’s claimthat,
even t hough the wong Bob Hearn was served, Robertson had a viable
claim

Moreover, at oral argunent here, Seckel admtted that: In
Decenber 1996, when Western noved for summary judgnent, he knew
there were two Bob Hearns; and he had sued and served the wong
Hear n. Nevert hel ess, he continued with the actions, contending
both Bob Hearns were insureds. O course, continuing to prosecute
a nmeritless action is sanctionable. See Edwards v. Ceneral Mdtors
Corp., 153 F.3d 242, 246 (5th Cr. 1998).

Furthernore, at oral argunent here, Seckel admtted preparing
Jones’ request for defense under Wstern's insurance policy.
Restated, he admtted preparing correspondence for the person he
was sui ng.

Additionally, the 19 digit file nunber on Bob Hearn, Jr.’s,
pro se nmotion, filed in federal court, to vacate the default
judgnent is identical to the file nunber on papers filed by Seckel
on Robertson’s behalf in federal court. As noted, Seckel prepared
this notion for Hearn, Jr.

Each of these abuses, standing alone, is sufficient to inpose

sanctions. Taken collectively, they reflect the district court did



not abuse its discretion in finding that: Appellants engaged in
bad-faith, sanctionable conduct in federal district court; the
proceedi ngs, in state and federal court, were unwarranted; and, as
aresult, Appellants should be assessed all of Western’s attorney’s
f ees.

3.

Concerning the anount of the award, Appellants claim that,
because the district court did not imt the award to identified
bad faith conduct, the anpbunt is excessive. Full fees, however,
may be awarded if the frequency and severity of the abuses so
warrant to insure such abuses are not repeated. Chanbers, 501 U S
at 56. As discussed supra, and given the wi de range of abuses, the
district court did not abuse its discretion.

B

The award of attorney’ s fees pursuant to 28 U.S.C. § 1927 is
in the discretion of the district court; we again review only for
abuse of that discretion. Travelers Ins. Co. v. St. Jude Hosp. of
Kenner, La., Inc., 38 F.3d 1414, 1417 (5th G r. 1994). Section
1927 states:

Any attorney or other person admtted to
conduct cases in any court of the United
States or any Territory thereof who so
multiplies the proceedings in any case
unreasonably and vexatiously may be required
by the court to satisfy personally the excess

cost s, expenses, and at t or neys’ f ees
reasonably incurred because of such conduct.



Because 8§ 1927 is penal in nature, it is strictly construed.
Travelers, 38 F.3d at 1416. Therefore, the court nust find the
of fendi ng conduct unreasonable and vexati ous. ld. at 1416-17
This requires evidence of bad faith, inproper notive, or reckless
disregard of the duty owed the court. ld. at 1417. It goes
W t hout saying that, in reviewng the inposition of sanctions, we
do not substitute our judgnent for that of the district court.
E.g., Topalian v. Ehrman, 3 F.3d 931, 935 (5th Gr. 1993).

As discussed, the district court found: Seckel acted in bad
faith; he brought vexatious |litigation; and the claim was
frivol ous. Qobvi ously, keeping alive a neritless action in the
hopes of obtaining a nui sance settl enent i s unreasonabl e. Edwards,
153 F.3d at 246. Counsel’s failure to reasonably investigate
plaintiff’s claimor material produced in discovery, which would
have revealed the clainms lack of nerit, is bad faith [itigation
Blue, 914 F.2d at 542. For the sane reasons noted in Part II. A,
the entirelitigation was unwarranted, unreasonabl e, vexati ous, and
in bad faith. In short, the district court did not abuse its
discretion in awardi ng fees pursuant to § 1927.

L1l

Havi ng found no abuse of discretion, the award of attorney’s

f ees agai nst Robertson and Seckel is

AFFI RVED.



