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Bef ore REAVLEY, DAVIS, and BARKSDALE, Circuit Judges.
PER CURI AM *

The district court having granted Llola Totty Yount’s forner
enployer, S & A Restaurant Corp. (S & A), a FeEp. R Cv. P. 50
judgnent as a matter of law, followng a jury verdict in Yount’s
favor, the linchpin of this appeal is whether she engaged in
activity protected by the Arericans with Disabilities Act (ADA), 42

U S C § 12203(a). W AFFIRM

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| .

S & A owns and operates several restaurant chains. Yount
began her enploynent wwth S & Ain 1987 as a waitress, and advanced
in S & A's hone office, receiving comendati ons and sal ary
I ncr eases. In July 1994, Yount was recruited into S & A's
Furniture, Fixtures and Equi pnrent Departnent (FF&E) by its manager,
Deanna Al der. Wen FF&E was reorganized shortly thereafter,
Yount’s duties as a “buyer” were altered; and Al der began reporting
to John McLeod, Vice President of Field Support.

On 20 Septenber 1994, Yount was di agnosed with recurrent maj or
depressi ve disorder. The next day, she infornmed Alder of her
condi ti on and ongoi ng treatnent.

In m d-Cctober, feeling she was “just spinning [her] wheels”
and “constantly behind” in her duties, Yount sought direction from
Al der . Al der reviewed Yount’s “Daytiner” (daily schedule), and
told Yount it appeared she spent too nuch tine in neetings. To
assist Yount in prioritizing her projects, Al der suggested they
have weekly “one-on-one” neetings.

It was not until 6 Decenber that Alder criticized Yount’s
att endance or performance. Al der presented her then with a |list of
her absences and tardies for that year, indicating that Yount would
be termnated if there was no i nprovenent; and that MLeod agreed.
Al der al so nentioned other “areas of concern”, including Yount’s
errors on business card orders, overscheduling neetings, and

inability to prioritize.



Concerned about Alder’s termnation threat, Yount nmet wth
McLeod a week later, on 13 Decenber. Yount informed him Al der
t hreatened her job because of various absences and tardies; she
suffered from severe depression and was under psychiatric care,
taki ng nmedicine and attendi ng therapy,; and she was doing all she
could to get better. She al so expressed her disagreenent and
confusi on regardi ng Al der’ s net hods of cal cul ati ng her absences and
tardi es.

Wthin an hour of the Mleod-neeting, an angry Al der
approached Yount at her desk, and told her: not to go over her
head again; “to be careful what [she] did’; and, l|ater that day,
she would neet with Yount to discuss what Young and MLeod had
di scussed.

At that later neeting, a still angry Alder stated: she
pl anned to docunent, for Yount’s personnel file, their previous
conversations; and if Yount failed to inprove her perfornmance and
elimnate her tardi es and absences, she would be fired. Alder also
asked about runors Yount was interested in a job in another
departnent, and stated no transfer would be all owed. The next day,
Al der gave Yount a nenorandum summarizing their neetings and
conversati ons.

On 4 January 1995, Yount had an enotional breakdown. At
Al der’ s suggestion, she went on short-termdisability | eave, during
whi ch her diagnosis was changed from depression to bi-polar

di sorder.



Yount returned to work on 23 January. The next day, Al der
informed Yount that her enploynent was being termnated due to
numer ous projects she mshandl ed or left inconplete, discovered by
Al der during Yount’s | eave.

In April 1996, Yount filed this action under, inter alia, 8§
503(a) of the ADA, 42 U S C 8§ 12203(a) (enployer may not
di scrim nate agai nst enployee for opposing act or practice nade
unlawful by ADA), claiming S & A termnated her enploynent in
retaliation for her opposing Alder’s job threat by neeting with
McLeod on 13 Decenber 1994. (The district court dism ssed Yount’s
di scrim nation and accomodation clains in Septenber 1997.)

In February 1999, a jury found that S & A had intentionally
retaliated agai nst Yount in term nating her enploynent. |t awarded
approximately $1.1 mllion in damages, including $750,000 in
puni tive damages. (Yount notes that, under applicabl e danage caps,
t he verdi ct woul d have been reduced t o approxi nately $350, 000, pl us
attorney’s fees and costs.)

Concl uding, as a matter of |law, that Yount “did not prove she
engaged in a protected activity and did not prove but-for
causation”, the district court granted S & A's Rul e 50 post-verdi ct
motion for judgnent as a matter of law. It alternatively granted

it a newtrial.



Yount nmaintains she produced sufficient evidence that her
meeting with McLeod was both a protected activity and the cause of
her term nation. She also contests the court granting a newtrial.
Because Yount did not engage in protected activity, we do not reach
t he ot her issues.

For our de novo review of a judgnent as a matter of |aw
(JML), e.g., King v. Anes, 179 F.3d 370, 373 (5th Gr. 1999),

all of the evidence [is considered] ... in the

light and with all reasonabl e inferences nost

favorable to the party opposed to the notion.

If the facts and inferences point so strongly

and overwhelmngly in favor of one party that

the Court believes that reasonable nmen could

not arrive at a contrary verdict, granting ..

the notion[] is proper. On the other hand, if

there is substantial evidence opposed to the

motion[], that is, evidence of such quality

and wei ght that reasonabl e and fair-m nded nen

in the exercise of inpartial judgnent m ght

reach different conclusions, the notion[]

shoul d be denied ...
Boei ng Co. v. Shipman, 411 F.2d 365, 374 (5th Gr. 1969) (en banc),
overrul ed on ot her grounds, Gautreaux v. Scurl ock Marine, Inc., 107
F.3d 331 (5th Gr. 1997) (en banc). See FeED. R QGv. P. 50; Reeves
v. Sanderson Plunmbing Prods., Inc., _ US |, 120 S. C. 2097,
2110 (2000) (court reviewng JMOL “should give credence to the
evidence favoring the nonnovant as well as that ‘evidence
supporting the noving party that i s uncontradicted and uni npeached,
at least to the extent that that evidence cones fromdisinterested

W tnesses’”) (quoting 9A C. WRIGHT & A. MLLER, FEDERAL PRACTICE AND

PROCEDURE § 2529 (2d ed. 1995))).



O course, in applying this standard, we exam ne the el enents
of a retaliation claim When, as here, “a case has been fully
tried on the nerits, we no |longer focus on the MDonnell Dougl as
burden-shifting rubric”; rather, our factual reviewis |imted to
whet her “sufficient evidence ... support[s] the jury’'s ultimte
finding of” retaliation. Deffenbaugh-Wllianms v. WAl -Mart Stores,
Inc., 156 F.3d 581, 588 (5th Gr. 1998), reh’ g en banc granted and
opi ni on vacated, 169 F.3d 215, opinion reinstated, 182 F.3d 333
(5th Gr. 1999). See also Soileau v. Guilford of Maine, Inc., 105
F.3d 12, 16 (1st G r. 1997) (“The ADA incorporates the procedures
and enforcenent nechanisns of Title VII.”); Penny v. United Parcel
Serv., 128 F.3d 408, 417 (6th Gr. 1997) (“Retaliation clains are
treated the sane whet her brought under the ADA or Title VII.”").

For unlawful retaliation, a plaintiff nmst show “(1)
engagenent in an activity protected by the ADA (2) an adverse
enpl oynent action, and (3) a causal connection between the
protected act and the adverse action”. Seaman v. CSPH, Inc., 179
F.3d 297, 301 (5th Cr. 1999); e.g., Long v. Eastfield College, 88
F.3d 300, 304 (5th Gr. 1996).

The ADA provides, in relevant part: “No person shal
di scrim nate agai nst any individual because such individual has
opposed any act or practice made unlawful by this chapter....” 42
U S C § 12203(a). Under this “opposition” clause, an enployee is

not required to make a formal conpl aint or showthat the enpl oyer’s
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conduct was actually unlawful; she need only prove she had a
“reasonable belief that the enployer was engaged in unlaw ul
enpl oynent practices”. Payne v. MlLenore’'s Wwolesale & Retail
Stores, 654 F.2d 1130, 1140 (5th G r. 1981 (enphasis added)).

On the other hand, the enpl oyee’s statenent of opposition nust
refer to an “allegedly unlawful” enploynent practice. Equal
Enmpl oynent Qpportunity Commin v. Crown Zell erbach Corp., 720 F.2d
1008, 1013 (9th G r. 1983). See Barber v. CSX Distrib. Servs., 68
F.3d 694, 702 (3d Gr. 1995) (general conplaint of unfair treatnent
in enployee’s letter to managenent was not protected activity
because it “d[id] not explicitly or inplicitly allege that age was
the reason for” such treatnent (enphasis added)).

Therefore, “[t]he relevant question ... is not whether a
formal accusation of discrimnation is mnmade but whether the
enpl oyee’ s communi cations to the enpl oyer sufficiently convey the
enpl oyee’ s reasonabl e concerns that the enployer has acted or is
acting in an unlawful discrimnatory manner.” Garcia-Paz v. Sw ft
Textiles, Inc., 873 F. Supp. 547, 560 (D. Kan. 1995) (enphasis
added) (opposition related to “personal grievance[s]” rather than
unl awf ul enpl oynent practices is not protected activity).

Needl ess to say, whether an enpl oyee’'s statenent or action is
protected “opposition” is a fact-specific inquiry. See Summer V.

United States Postal Serv., 899 F.2d 203, 209 (2d Gr. 1990)



(noting opposition clause covers wde range of activities,
i ncluding conplaints to managenent); Dupont-Lauren v. Schneider
(USA), Inc., 994 F. Supp. 802, 822 (S.D. Tex. 1998) (collecting
cases finding protected opposition). Yount contends that, view ng
her testinony in the light nost favorable to her, and in the
context of Alder’s job threat based on absences and tardies Yount
perceived to be synptomatic of her depression, a reasonable jury
coul d conclude she had a good faith reasonable belief that Al der
pl anned to term nate her because of her disability, and that Yount
opposed such action in her neeting with MLeod. She asserts she
explicitly alleged in her neeting wwth MLeod that her disability
was the reason for Alder’s job threat. S & A counters that Yount’s
testinony denonstrates she did not objectively and reasonably
believe Alder’s conduct was unlawful, and her nerely informng
McLeod about her depression was not in opposition; it was not a
protected activity.

In short, because Yount’s neeting with MLeod is when her
clainmed opposition took place, required is a review of her
t horoughly covered, and re-covered, version about what occurred at
t hat neeting:

[Direct Exam nation]: Tell us what you recal
about your neeting with M. MLeod.

A | went into his office and | told him
that | appreciated him talking to ne, that
Deanna [Alder] and | had had a one-on-one the
week before and that she had told nme that she
had spoken with him and that ny job was in
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j eopardy over ny tardies and absences, and
that | wanted to talk to hi mto nake sure that
he understood everything that was going on,
that | had been to a psychiatrist, that | was
under therapy, that | was taking nedication

that | was trying to get better and that | was
trying to do ny job to the best of ny
abilities.

And he said, no, he had not been i nfornmed of
t hat .

Then we went on to discuss the issues of
when exactly are you [Yount] late and when
exactly are you not |ate.

| told himthat it would concern ne that she
woul d put in witing sonething that could end
up in ny personnel file that said hours not

wor ked when | was in neetings ... for business
for the conpany ... and that these things
concerned ne, because | was doi ng everything
that | could to try and do a good job,
including going to her in the very beginning
and telling her I was suffering from

depression and al so going to her later on and
saying | need help getting ny job done.

[ Cross-Exam nation]: Do you renenber anything
el se that was said when you had your neeting
with M. MLeod?

A | went to John MLeod to make sure that
he was getting the sane information that | was
and to neke sure that he had all the

details on ny side. | didn't expect himto do
anyt hi ng, except take into consideration what
| was saying before | was — | |lost ny job.



A ... [When I went to John MLeod, | was
only trying to give himinformation. | wasn’t
trying to get any action taken.

Q ... Wien you went to John MLeod, was
there anything that Ms. Al der had just done to
you that you thought was inappropriate or
unfair?

A | mean, inappropriate, unfair, no.

Q VWll, anything nore serious than [whaat]
she had just done to you?

A When she stated if | could not get rid of
my excessive absences and tardiness ny job was
in jeopardy, and that she had tal ked to John
McLeod, it scared ne and | thought | was in
danger of |osing ny job.

Q Did you think that that conment about
getting rid of your excessive absences and
tardyi smwas directed at your disability?

A W had discussed that it was ny
disability that was ny problem

Q ... Wiat is it that you said to M.
McLeod that you believe led to the conpany
retaliating agai nst you?

A The only thing | can think of is that I
gave himinformation that she had not [given

hin .

[ Redirect Exam nation]: Wy did you go over
[ Al der’s] head [to McLeod]?

A | went over her head because ... | wanted
to be sure that he understood that | was
suffering from depression and | was seeking
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medi cal hel p, that | was taking nedication and
that [Alder] and | had both discussed that
sone of those tardies and absences were
related to ny depression, and | felt as though
if he understood that perhaps ny job - he
would be able to nmake an inforned decision
about what was goi ng on.

And he told nme that, no, Deanna had not
told himthat | was suffering fromdepression.

Q Did you believe that there was a
rel ati onshi p between your — any attendance and
tardy problens that you were having and your
disability?

A Yes.

Q And did you tell M. MLeod that?

A Yes.

Q Had you told Ms. Alder that?

A Yes.

Q Di d you have any concern about whether or

not Ms. Alder had communicated that to M.
McLeod?

A Yes.

Q And is that one of the reasons that you
talked to M. MLeod?

A Yes.

Q What did you hope to acconplish by
talking to M. MLeod about the relationship
bet ween your attendance and tardies and your
disability?

A [ wanted them to make an 1 nforned
deci sion before |I lost ny job.

11



Q At the tinme that you went to John MLeod,
did you believe that Deanna Alder was
unreasonably failing to take i nto account your
disability in evaluating your absences and
tardi es?

A Yes. | didn't think she was taking it
i nto account.

[ Re- Cross Exam nation]: What should [ Al der]
have done by way of taking [Yount’s
depression] into account?

A | mean talking to ne about it and asking
me if | thought it was going to inprove over
the next however |ong and, you know, had it
inproved from a specific point to another
point or had it gotten worse, instead of
t hreat eni ng ny job.

Q Did you tell M. MLeod that you didn’t
think she was adequately taking it into
account ?

A What | told M. MLeod was Deanna had
told nme ny job was in jeopardy.

Q And go ahead and tell us, as best you
recall, what you told M. MLeod on the 13th.

A | told himthat Deanna had told ne that
my job was in jeopardy because of ny excessive
absences and tardies and that she had told ne
that she had spoken to himabout it and | was
concerned because | felt like if he knew that
| was suffering from depression, that | was
seeki ng therapy, that | was taking nedication,
t hat he woul d not have all owed her to do that.

| asked if she would — if she had i nformed him
of that.
He said no.

12



We then tal ked about sonme of my concerns
and confusion over was | late at 8:30 or not.
And, | nean, the discussion was that | felt as
t hough ny tardi es and absences were related to
my depression, was he aware of the depression
when he was nade aware of the excessive
absences and tardies.

And he said no.

(Enphasi s added.)

As di scussed, enployees cannot be expected to voice their
concerns about unlawful discrimnation “with the clarity or
preci sion of |awers”. Garcia-Paz, 873 F. Supp. at 560. Yount’s
characterization of her neeting with McLeod is belied, however, by
her testinony. She repeatedly testified that she told McLeod about
her depression so he could make an inforned decision about her
enpl oynent . There is nothing in the record to indicate she
considered Alder’s actions unlawful or that she made such an
allegation to MLeod. Viewing the evidence in the light nost
favorable to Yount, a jury “could not logically infer that ... she
was engaged in protected opposition to an unlawful practice or
reasonably believed that she was so engaged”. 1|d. at 560 (enphasis
added) .

L1l

For the foregoing reasons, the judgnent is

AFFI RVED.
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