IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10343
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellant,
vVer sus
RAFAEL CUEVAS,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:98-CR-120-1-D

Sept enber 23, 1999
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Raf ael Cuevas appeals his sentence following his guilty-plea
conviction for possession of heroin with intent to distribute, a
violation of 21 U.S.C. 8 841(a)(1l). Cuevas’' attorney has filed a
Motion to File Brief and Appendix in Present Formin this court.
That notion is GRANTED

Cuevas argues that the district court erred in denying hima
safety-val ve reduction pursuant to U S.S.G 8§ 5Cl1.2. The

district court denied this reduction based on a determ nati on

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that Cuevas had not, as of the tine of the sentencing hearing,
truthfully provided to the Governnent all the information that he
had concerning the offense. There is no clear error in this

det ermi nati on. See United States v. Rodrigquez, 60 F.3d 193, 195

n.1 (5th Gr. 1995).

Cuevas next argues that he should have received a downward
departure based on his age, health, and mlitary service. He
contends both that the district court was mstaken in its belief
that it |acked authority to depart below the statutory m ni num
and that the district court erred in refusing to grant the
departure.

This court |lacks jurisdiction to review a defendant’s
chal l enge to his sentence based on nere dissatisfaction with the
court’s refusal to grant a downward departure, unless the court’s
refusal was the result of a violation of law or a m sapplication

of the Cuidelines. United States v. DiMarco, 46 F.3d 476, 477

(5th Gr. 1995)(citing 18 U S.C. § 3742). A refusal to depart is
a violation of law if the court m stakenly assuned that it |acked

the authority to depart. United States v. Burleson, 22 F.3d 93,

95 (5th Gr. 1994).

The district court did state that it |acked the |egal
authority to depart below the statutory mninum However,
alternatively assum ng that this belief was erroneous, the
district court also stated as an “i ndependent and alternative”
reason for judgnent that, assumng it had the authority to grant
the departure, it refused to do so in the exercise of its

di scretion. There is thus no violation of law, and we | ack
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jurisdiction to consider Cuevas’ contention that the district
court erred in exercising his discretion to not grant the
departure.

Accordi ngly, Cuevas’ sentence is AFFI RVED.



