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PER CURI AM *

Solely at issue is David B. Openshaw s chal | enge to t he deni al
of a Rule 60(b) notion for relief fromjudgnent.

Openshaw filed this action to recover severance benefits; but
on 15 January 1999, an adverse sunmary judgnent dism ssed his
action on the nerits. Openshaw filed a series of post-judgnent

nmotions, including the Rule 60(b) notion at issue, all of which

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



wer e deni ed. On 30 April 1999, after the Rule 60(b) denial,
Openshaw appealed it and the sunmary judgnent.

In our court, the enployer noved to dismss for |ack of
jurisdiction, based on the notice of appeal being untinely. Qur
court granted the notion as to the summary judgnment, but denied it
concerning the Rule 60(b) denial.

Whet her “to grant ... relief under Rule 60(b) lies within the
sound discretion of the district court and will be reversed only
for abuse of that discretion”. Edwards v. Gty of Houston, 78 F. 3d
983, 995 (5th Cir. 1996)(en banc). For the requisite abuse of
di scretion, QOpenshaw contends that the district court nade
fundanental errors of Ilaw in granting summary judgnent by
determning the wong standard for review ng the severance plan
admnistrator’s actions; holding that there was no conflict of
interest on the part of the severance plan admnistrator; and
determ ning t hat Qpenshaw was not retaliated agai nst under 8§ 510 of
ERI SA.

Openshaw s contentions do not neet the wusual criteria of
m st ake, i nadvertence, surprise, or excusable neglect, as listedin
Rul e 60(b). Nor wunder the fundanental m sconception of the
governing law basis, read into Rule 60(b), is there any ground for
relief.

Openshaw s grounds for challenging the Rule 60(b) denial
appear to be no nore than canouflage for his forfeited appeal from
the summary judgnent. But, as he recognizes, Rule 60(b) is not a

substitute for a tinely appeal.
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