IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10525
(Summary Cal endar)

MAX WAL CK
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(99- CV-7)
 April 14, 2000
Before POLI TZ, SMTH, and WENER, C rcuit Judges.
PER CURI AM *

Petitioner-Appellant Max Walck, Texas prisoner # 744360,
chal l enges the district court’s dismssal of his 28 U S.C. § 2254
petition as tinme-barred. A certificate of appealability (COA) was
granted for the i ssue whether the one-year |imtations period under
the Antiterrorism and Effective Death Penalty Act (AEDPA) should
have been equitably tolled while Walck was being transferred

bet ween Texas prisons on a bench warrant, during which tinme he

purportedly was separated fromhis |legal materials.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



The district court refused to apply the equitable tolling doctrine
in Wl ck’s case.

As a statute of I|imtations and not a bar to federal
jurisdiction, the AEDPA's |limtations period nmay be equitably

tolled “in rare and exceptional circunstances.” Davis v. Johnson,

158 F. 3d 806, 810-11 (5th G r. 1998), cert. denied, 119 S. C. 1474

(1999). For the doctrine to apply, the petitioner nust denonstrate

that he was “prevented in sone extraordinary way [fron] asserting

his rights.” Felder v. Johnson, 204 F.3d 168, 171 (5th Cr. 2000).
Whet her to apply the doctrine is within the discretion of the
district court, and such a decision is thus reviewed for an abuse

of discretion. Fi sher v. Johnson, 174 F.3d 710, 713 (5th Gr.

1999).

Wal ck is inconsistent with the dates he was deni ed access to
his I egal materials; he does not state why he needed his materials
to file his federal habeas petition; and he does not indicate that
he was restrained or prevented fromfiling within the limtations
peri od. He has not sufficiently denonstrated a rare and
exceptional circunstance warranting the application of equitable
tolling in his case. The district court did not abuse its
di scretion.

The judgnment of the district court is affirmed, and Wl ck’s
nmotion to anend the record on appeal is denied.

AFFI RVED; MOTI ON DEN ED.



