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PER CURI AM *

Deen T. WIlianson, pro se, appeals the summary judgnent
granted the Dal |l as | ndependent School District (DI SD) on her Title
VI | race discrimnation and retaliation clains, i ncl udi ng
contendi ng that the court abused its discretion by ruling w thout
al l ow ng her further discovery. (Her pending notions are DEN ED.)

WIllianmson, a white teacher in a predomnantly black
el ementary school, was term nated for nmaking i nappropri ate remarks
to her students, during a class discussion of the “MIIlion Mn
March” and its pronoter, and later to her co-workers. Wi | e

contesting her termnation through the lengthy admnistrative

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



process provided for under Texas |aw, Wl lianson filed this action;
she subsequently requested, and the court granted, a stay until the
adm ni strative appeal was final. The term nation decision by DI SD
was upheld wultimately; having failed to properly serve an
i ndi spensable party, her appeal to state district court was
di sm ssed for |lack of subject matter jurisdiction.

Wl lianson’s appeal in this action centers on DISD s notion
for a stay of discovery pending a ruling on its sumary judgnment
motion (filed sinultaneously), in which it contended that
WIlliamson was collaterally estopped from relitigating facts
previously determned in the adm ni strative proceedi ngs, and thus,
as a matter of law, could not neet her summary judgnent burden. In
that notion, DISD “agree[d] to a reasonable period of tine for
di scovery” if the court ruled against it on the coll ateral estoppel
i ssue.

Noting W IIlianson’s concern about her ability to conduct
further discovery, the court, in ordering an expedited response to
the stay notion, clarified that the parties would be allowed
addi tional discovery if it denied summary judgnent. WIIianmson
then represented by counsel, w thdrew her objection; and the stay
was grant ed.

In granting summary judgnent, the court held that neither the
previ ous adm ni strative proceedi ngs, nor the state district court’s
final judgnent, barred the Title VII clainms; however, finding that
DI SD had al so raised the underlying nerits, the court ruled that

WIllianmson's affidavit, submtted in opposition to sunmary



judgnent, was insufficient to rebut DISDs legitimte, non-
discrimnatory reason for term nation

WIlianmson contends that the court “violat[ed] the purpose of
its own order” when it went beyond the collateral estoppel issue;
however, she does not contend that she did not have notice that the
court would consider the nerits.

| ndeed, in her opposition to DISD s summary judgnent notion —
in which it contended that WIIlianmson could not show pretext -
WIlianson asserted that her 20-page affidavit supported her race
discrimnation clains. DISDs reply to her response further
evidenced that the nerits were before the court: in it, DI SD
asserted that Wllianmson's affidavit was i nadequate to rebut DI SD s
| egitimate, non-discrimnatory reason

In addition, after +the summary judgnent was granted,
Wl Ilianmson contended, in a FED. R Qv. P. 59 notion prepared by her
attorney, that her affidavit was sufficient summary judgnent
evi dence because it contained factual assertions, as well as her
own concl usions. Believing that her attorney would not tinely file
that notion, WIIlianson, pro se, filed a notion for an extensi on of
timetofile the Rule 59 notion, in which she asserted that she had
presented sufficient evidence to show pretext.

Noting that Wl lianmson did not point to any specific evidence
in opposition to summary judgnent, but only to “the record as a
whol e”, and that her affidavit, which “gave a narrative of her

version of the relative events”, was insufficient to overcone her



summary judgnent burden, the court deni ed the post-sunmary judgnent
noti ons.

Al t hough Wl lianson did not file a FED. R Qv. P. 56(f) notion
for a continuance, her contention that she shoul d have been al | owed
addi tional discovery is analogous to an appeal of a denial of a
56(f) notion. A continuance is warranted only if the novant
denonstrates why nore discovery is needed, and howit wll create
a material fact issue. Stearns Airport Equip. Co. v. FMC Corp.,
170 F.3d 518, 535 (5th Cr. 1999); see United States v. Bloom 112
F.3d 200, 205 n.17 (5th Gr. 1997). As DI SD points out, the
district court docket reflects that WIlianmson had adequate tine
for discovery — from COctober 1996 until June 1997, when she
requested a stay, and from July 1998, when the case was
reactivated, until February 1999, when DI SD noved for a stay.

In district court, WIIlianmson did not raise her contention that
the court should not have ruled on the nerits, and neither there
nor here, has she explained what further discovery she would
undertake, howit would create a genuine i ssue of material fact, or
how she was prejudiced w thout such discovery. See Fontenot v.
Upjohn Co., 780 F.2d 1190, 1193-94 (5th Cr. 1986); see also
Wllianms v. Tinme Warner Operation, Inc., 98 F.3d 179, 183 (5th G r.
1996) (refusing review of contention raised for first tine on
appeal ).

Reviewi ng the sunmary judgnent record de novo, and in the
i ght nost favorable to WIlianson, we concl ude that her concl usory

affidavit is insufficient to create a mmterial fact issue on



whether DISD s reason for termnation was a pretext for race
di scrim nation. See Gines v. Texas Dep't of Mental Health &
Mental Retardation, 102 F.3d 137, 139-40 (5th Gr. 1996);
Armendariz v. Pinkerton Tobacco Co., 58 F.3d 144, 153 (5th Gr.
1995) (noting that “subjective belief” that discrimnation has

occurred is insufficient to create jury question).
AFFI RVED



