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Paul Sel so Nuncio, convicted and sentenced to death for a
Decenber 1993 capital nmurder, seeks a certificate of appealability
(COA) to appeal the denial of his federal habeas application.
DENI ED

| .

In affirmng Nuncio' s conviction on direct appeal, the Texas
Court of Crimnal Appeals described in detail the evidence
presented at the trial in 1995. Nuncio v. State, No. 72,121 (Tex.
Crim App. 5 Feb. 1997) (unpubli shed). Qur review of the record

confirms that there is anple evidentiary support for that

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



description. A detailed summary of that evidence, drawn |argely
fromthe Court of Crim nal Appeals’ opinion, is necessary, however,
for consideration of Nuncio’ s fact-intensive ineffective assistance
of counsel clains, including factors such as whether he knew ri ght
fromwong at the tine of the offense.

On 2 Decenber 1993, Nuncio and six others (the group), each of
whomtestified at trial, consuned al coholic beverages i n Pl ai nvi ew,
Texas. It was raining after m dni ght on 3 Decenber; the group went
to the porch of the house owned and occupi ed by Pauline Farris.

Each group nenber testified that, although they nade a good
deal of noise while there, they did not see any lights or hear any
sounds frominside the house. Nuncio attenpted unsuccessfully to
“hot-wire” Farris’ car. When the rain subsided, all but Nuncio
left.

Between 2:00 and 3:00 a.m on 3 Decenber, Nuncio sold a
television to a guest at the Warrick Inn. When the purchaser
observed bl ood on Nunci o, he expl ained that he had been hel ping a
friend with sonme sheep. Nuncio returned to the purchaser’s room
about 45 mnutes later wiwth a canera, a stereo, and sone rings; he
sold the canera and stereo for $20 and threw the rings in a trash
can. At the purchaser’s request, Nuncio gave hima witten receipt
and confirmed his identity by showing his driver's |icense and
writing the nunber on the receipt.

At approximately 4:25 a.m on 3 Decenber, after observing
Nuncio standing at a street corner, a Plainview Police Oficer

asked for identification. Nuncio stated that he did not have any,



and msidentified hinself as Joe Nunci o, fromFrederick, Cklahona.
Because Nuncio seened disoriented and confused, the Oficer
adm nistered field sobriety tests, but concluded that Nuncio was
not intoxicated. At Nuncio's request, the Oficer took himto an
apart nent conpl ex.

Shortly thereafter, Nuncio encountered an acquaintance,
Brooks, and asked him to take him to “his house” to pick up a
t el evi si on. In fact, Nuncio directed Brooks to Farris’ house
where he picked up a television fromthe porch. Then, Nuncio had
Brooks take him to the Warrick 1Inn, where he attenpted
unsuccessfully to sell the television. The prospective buyer
noti ced bl ood on Nunci o.

Nunci o and Brooks next went to the Airport Motel. Bet ween
5:00 and 5:30 a.m, Nuncio went to the room of Navarro and Rui z;
both had been in the group. Navarro declined Nuncio’s invitation
to go drinking. Ruiz noted that Nuncio “was all drunk”.

About 6:30 a.m, Nuncio went to Lopez’'s room at the Airport
Motel; Lopez was the daughter of Villalon, who had been in the
group. Nuncio offered to sell her the television; she told himto
cone back |later. Nuncio eventually sold it to a friend of
Villal on. Later, when Nuncio went back to Lopez’'s room she
confront ed hi mabout what appeared to be bl ood on his boot; Nuncio
did not respond, but sinply stared at her and left. \Wen Lopez
went to her nother’s room Nuncio wal ked in and began cl eaning his

boot, explaining that it had ketchup on it.



Late that norning, Nunci o asked Lopez and her husband to take
hi mto Lubbock, Texas; they refused. Later that afternoon, Nuncio
told Villal on he needed noney to | eave town and was going to a | oan
conpany. Nuncio applied for a $150 loan at the |oan conpany,
stating he needed it for “newborn stuff”. \Wen the |oan officer
guestioned hi mabout that purpose, inthe light of the fact that he
had witten on the application that he was single, Nuncio admtted
t hat he wanted the noney for a trip, but thought the | oan woul d not
be approved for that purpose. When the loan officer discovered
that Nuncio was not enployed by the enployer listed on the |oan
application, the | oan was deni ed.

Earlier that day, Farris’ neighbors found her on her |iving
room fl oor. Her house had been ransacked. When investigators
arrived, they observed she was nude, |ying face down. She was not
wearing any rings, and her bottom denture plate was |ying several
feet from her body. The forensic pathol ogist who conducted the
autopsy testified that Farris (who was 61) had been sexually
assaul ted and severely beaten, and di ed of asphyxia as a result of
manual strangul ati on.

On 5 Decenber, Nuncio becane a suspect. After police
recovered a television, identified the next day by Farris’
daughter, an arrest warrant was issued. He was arrested two days
|ater, after police found him hiding in a closet in a house in
Pl ai nvi ew.

At the police departnent, Nuncio voluntarily gave oral and

witten statenents in which he stated that: he was an addict: he



had been nolested as a child; he was “nessed up” on drugs and
al cohol the night of the nurder and decided to break into Farris’
house to steal itens he could sell to get noney for nore drugs; he
did not think anyone was in the house but, after he broke in, he
saw Farri s and they began fighting; he hit and ki cked her, knocki ng
her down until she no longer attenpted to get up; he put two
tel evisions and a stereo on the front porch and sone rings in his
pocket; he sawthat Farris was naked and deci ded to “have sex” with
her; and he did not nmean to kill her and did not know she was dead
until he heard about it later. A detective testified that Nuncio
was enotional and cried during his two-hour post-arrest interview

I n a consensual search, clothing and boots Nunci o wore on the
ni ght of the murder were recovered. The DNA anal ysis of a bl ood
sanple from a boot indicated a 98.8% probability of a match to
Farris’ bl ood.

At the guilt/innocence phase of trial, the jury, having been
instructed on the | esser-included offenses of nurder, burglary of
a habitation, aggravated sexual assault, and robbery, convicted
Nunci o for capital nurder.

At the punishnment phase, the State presented evidence that
Nunci o had been convicted for felony theft in 1990 and had been
subsequently convicted for two m sdeneanor thefts. Five |aw
enforcenent officers testified that his reputation as a peaceabl e
and | awabiding citizen was bad. H's probation officer testified

that Nuncio was a “sorry” probationer who was unable to maintain



enpl oynent; and that he was a di shonest, passive-aggressive type
who never |earned to obey rules.

The justice of the peace who arraigned Nuncio for capita

murder testified that he appeared to think the arraignnment was “a
comcal situation, [a] very funny situation”. Two i nmates
testified that, while in jail post-arrest, Nuncio watched a

tel evi si on broadcast about Farris’ nurder; when an i nmate remarked
t hat whoever had killed her was going to be fanmous, Nuncio smled
and said, “yeah, |'mgoing to be fanous”

El sa Martinez, who |lived with Nuncio for about three years and
had two children by him testified that: Nuncio had a bad tenper
when he was drunk; he had not visited their children since 1989;
and he had once struck her. A cousin and an acquai ntance of Nuncio
testified that they had never known Nuncio to have had a steady
] ob.

In response to a hypothetical question based on the evidence,
the State’'s expert witness, Dr. Coons, a forensic psychiatrist,
opi ned that: the hypothetical subject would take advantage of
weaker persons; was willing to engage in violent behavior to get
what he wanted; did not have a conscience with respect to theft,
lying, responsibility to famly, sexual exploitation, rape, and
killing, and was cold and heartl ess; and, there was a significant
probability he would hurt soneone el se.

Sm t hey, a Texas Departnment of Crimnal Justice investigator,
testified that: stealing is a major source of violence in prison,;

inmates with violent histories are often recruited into prison



gangs; inmates can obtain drugs and al cohol; and an inmate with a
tendency to steal, who had been convicted of a violent, brutal
crime, and who tends to becone violent when intoxicated, would
probably continue to commt acts of violence in prison. On cross-
exam nation, Smthey described statistics reflecting that 40% of
all capital nurder defendants in prison had commtted an act of
crimnal violence while there; and that 25%of i nmates sentenced to
death had commtted acts of violence while in prison.

For the defense, Coke, a licensed drug and al cohol counsel or,
testified that a substance abuse test perfornmed on Nuncio reveal ed
addictions to alcohol and drugs. Dr. Taylor, a forensic
psychiatrist, testified that psychiatric eval uations were accurate
predi ctions of behavior only about a third of the tinme. Dr. VI,
a clinical psychologist, testified that, on average, the accuracy
rate for predictions of future dangerousness tended to be about one
in eight, and were never better than one in three. Anot her
clinical psychologist, Dr. Quijano, testified that, based on a
review of his probation and jail records, Nuncio would do well in
prison; and that the Texas prison systemhad attenpted to control
violence nore effectively in recent vyears by inproving the
classification of prisoners and reduci ng overcrowdi ng.

One of Nuncio’s aunts testified that: he was neglected as a
child and had been placed in an orphanage for a tine; and she had
never seen him do anything violent or aggressive. Anot her aunt
testified that: Nuncio's stepfather was involved with drugs and

stealing; she had never known Nuncio to be aggressive; and his



father “has never been there for hinf. Nuncio s younger brother
testified that: he and Nuncio used marijuana at a young age; his
father’s second wife punished them by hitting them with a wre
hanger and then putting them in a closet; and Nuncio had been
sexual Iy nol ested by his cousins.

In fixing punishnment, the jury answered “yes” to the first
speci al issue: whether it found “from the evidence beyond a
reasonabl e doubt that there is a probability that the defendant

would commt crimnal acts of violence that would constitute a

continuing threat to society”. It answered “no” to the second
whet her it found “fromthe evidence, taking into consideration al
of the evidence, including the circunstances of the offense, the
defendant’s character and background, and the personal noral
culpability of the defendant, that there is a sufficient mtigating
ci rcunstance or circunstances to warrant that a sentence of life
i nprisonnment rather than a death sentence be i nposed”. Therefore,
in March 1995, Nuncio was sentenced to death.

When Nuncio entered the penitentiary that August, he was
exam ned and found to have no nental illness. However, six to nine
months later, he was diagnosed by prison nedical personnel as
paranoi d schi zophreni c. Later entries in his prison nedical
records cast sonme doubt on that diagnosis; for exanple, in Apri
1997, he was diagnosed with no indication of schizophrenia, and
ot her records suggest possible malingering.

In early 1997, the Court of Crimnal Appeals affirned the

judgnent and sentence on direct appeal. Nuncio v. State, No.



72,121 (Tex. Cim App. 5 Feb. 1997) (unpublished). Nuncio did not
seek review by the United States Suprene Court.

That prior Novenber, counsel had been appointed to represent
Nuncio in state habeas proceedi ngs. The state application, filed
in August 1997, presented 19 clainms, including ineffective
assi stance of counsel for failure to investigate Nuncio’'s
psychol ogi cal history. The state trial court conducted an
evidentiary hearing in March 1998. That testinony, discussed
below, is the supporting evidence for this COA application. Once
again, a detailed description is required.

Hall, appointed to represent Nuncio on direct appeal,
testified that: when he nmet with Nuncio in May 1995, he noticed he
had a “nervous type of |augh” at inappropriate tines; and he had
been concerned about Nunci o’ s reported | aughter during trial and at
arrai gnnent . On cross-exam nation, he testified that: Nunci o
appeared to be conpetent when he net with hint he saw nothing to
suggest Nuncio was nentally ill, other than the way he | aughed; he
did not see anything in the record to suggest Nunci o was i nsane at
the tinme of the offense, other than he had been sexually abused in
the past, had problens with the probation office, and had an
al cohol problem and there was not much mtigating evidence
introduced at trial, but there “were a lot of things that could
have been | ooked into for mtigation”.

The justice of the peace who arraigned Nuncio for capita
murder, and who, as noted, had testified at the punishnent phase,

testified at the evidentiary hearing that: at arraignment, Nuncio



had a “cocky” attitude and acted as though he thought it was a
comcal, funny situation; but Nuncio understood the nature of the
charges agai nst him

The former Oficer who had testified at trial about his
encounter with Nuncio on the night of the nurder testified at the
evidentiary hearing that: Nunci o appeared dazed, confused, and
di soriented when he had first encountered him but he had
concl uded, based on field sobriety test results and the fact he did
not snell any al cohol, Nuncio was not i ntoxicated.

Stof fregen, Nuncio’'s appointed trial counsel, testified that:
he had no pre-trial indication Nuncio was not conpetent; Nunci o was
not very hel pful in comrunicating his nenory of events on the night
of the nurder; and, because he had difficulty obtaining expert
W t nesses, he decided not to have Nuncio exam ned by a nenta
health expert, because he did not want to “burn” an expert needed
to testify at the punishnent phase. This neant, if the expert
exam ned Nuncio, the expert could not be called as a wtness
regardi ng future dangerousness, because the State could discover
the exam nation results. Counsel adm tted, however, he coul d have
tried to exclude the examnation results through a notion in
[imne, but was not sure such a tactic would have been successful.

On cross-exam nation by the State, Stoffregen testified that:
he had no indication before trial an insanity defense m ght be
avai |l abl e; he investigated Nunci o’ s background by talking with his

famly and obtaining school records and crimnal history; and he

10



asked questions calculated to elicit information regarding nental
illness if it existed.

LaFont, appointed co-counsel for trial, testified that: he
had no difficulty comrunicating with Nuncio; he did not believe an
insanity defense was available; he interviewed Nuncio’s aunts,
brot her, and nother, and inquired about Nunci o’ s background; and
hi s questions should have resulted in disclosure of psychol ogi cal
probl ens, had any existed. On cross-examnation by the State,
LaFont testified he saw no reason to request that Nuncio be
exam ned for sanity or conpetency.

Cof fman, a private investigator hired by Nunci 0’ s state habeas
counsel, testified that: he attenpted to | ocate fam |y nenbers and
ot her witnesses who could testify about Nuncio s nmental history;
and he spoke with Cecelia Dom nguez, who was married to Nuncio’'s
father for 15 years, and received sone information regarding the
possibility of Nuncio having talked to a counselor when he was
young, but Nuncio's father did not know when the counseling took
pl ace or anythi ng about the counsel or.

Nunci o’ s father, who had not testified at trial, testified at
the evidentiary hearing that: Nuncio’s |lawers or investigators
did not talk to himprior to trial; he was not called to testify at
trial; he took Nuncio to a counselor when Nuncio was a child,
because he had problens with nenory, |earning, “hearing things”,
and “imagining stuff”; Nuncio had a hard tinme communicating wth
peopl e; Nuncio did not seemto have a good sense of what was right

or wong; and Nuncio rem nded himof a schizophrenic character in
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a novie. On cross-exam nation, he admtted that: he heard about
Nuncio’s trial a few days before it started, but did not attend
because he had just begun a new job and could not afford to take
time off; and Nuncio’s brother and nother both knew about Nuncio
having visited a counselor and about the problens he had been
experiencing at that tine.

Nuncio’s nother, who had testified during the punishnent
phase, testified at the evidentiary hearing that: Nuncio’ s | awers
and i nvestigators did not ask her about his having nental problens;
and she did not renenber Nuncio having nental problens while he
lived with her. In fact, the Cklahonma Health Departnent records
about Nunci o’s counseling include a statenent by Nuncio’s nother:
“Paul is a very smart [and] active boy. He does not have a hearing
or speech problem He always tells nme his problens [and] talks to
me.... Paul does mne [sic] nme, his real nother but does not |ike
st ep- not her because she mss treats [sic] hinf.

Cecelia Dom nguez, married, as noted, to Nuncio' s father for
approximately 15 years, and who had not testified at trial,
testified at the evidentiary hearing that: Nuncio and his brother
cane to live wth her and the father when they were ages ei ght and
ni ne, and again in June 1980, when they were 10 and 11; she did not
attend trial; Nuncio's |lawers and investigators never talked to
her; and she took Nuncio to a counselor three tinmes when he was in
the fifth grade because he was having |earning problens, was
hoarding food in his room had a short attention span, and had

difficulty communicati ng.
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Four of the jurors from Nuncio's trial testified that, if
there had been evidence Nuncio suffered fromnental illness, they
woul d have considered it in reaching their verdict at the
puni shnment phase.

Dr. Wall, the forensic psychol ogist who had testified for
Nuncio at the punishnment phase, testified at the evidentiary
hearing that: “[t]here nbst certainly was a possibility” Nuncio
was i nsane at the tine of the offense; and he woul d have suggest ed
a psychol ogi cal evaluation had he been aware of Nunci o s Ckl ahoma
counseling, disorientation and confusion on the night of the
mur der, behavi or at arraignnent, inappropriate smling during jury
selection, and the statenents by his father and stepnother
regarding his behavior as a child. On cross-exam nation, he
testified he could not say Nuncio was nentally ill at the tinme of
the offense, but only that there was a probability; and he had not
exam ned Nunci o.

Dr. Taylor, the psychiatrist who had testified for Nuncio at
t he puni shnent phase, testified at the evidentiary hearing that:
he woul d have suggested a psychol ogi cal or psychiatric eval uation
prior to trial, had he been aware of Nunci o’s Gkl ahoma counsel i ng,
disorientation and confusion on the night of the nurder, and
i nappropriate behavior at arraignnent and trial; and such
i nformati on woul d have been valuable for his mtigating evidence
testinony. On cross-examnation, he testified that he could not
gi ve an opi nion on insanity, because he had not exam ned Nunci o and

did not have sufficient informati on about Nuncio and the crine.
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Dr. Quijano, the clinical psychol ogist who had testified for
Nuncio at the punishnent phase, testified at the evidentiary
hearing that: prior to trial, he was not nade aware of any issues
regarding insanity or nental health relating to mtigation; he
eval uat ed Nunci o approxi mately two years after the trial (April and
August 1997), and found he suffered fromparanoi d schi zophrenia; it
was |ikely Nuncio was nentally ill at the tinme of the offense, but
he could not say with certainty whether Nuncio was |l egally insane
then; the offense report did not suggest Nuncio was insane; the
defense should have investigated Nuncio’ s disorientation and
confusion on the night of the nurder and his inappropriate
arraignnent and trial behavior as possible synptons of nental
illness; and there would have been a “richer presentation” of
mtigating evidence had Nunci o been exam ned pre-trial by a nental
heal th expert.

On cross-exam nation, he admtted that: before trial, he had
recei ved copies of offense reports, jail records, and probation
records (including the report of Nuncio's confusion and
disorientation on the night of the nurder, and the “going to be
fanobus” jail-statenent); Nuncio’'s behavior on the night of the
murder (attenpting to hot-wire Farris’ car, giving a false nane to
the Oficer, and systematically selling Farris’ property) showed he
was goal -oriented and knew right fromwong; there was nothing in
the Okl ahoma counseling records to suggest Nuncio suffered from
mental illness; the Cklahoma records, Nuncio’ s disorientation on

the night of the nmurder, and his inappropriate attitude at
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arrai gnnent, taken together, did not suggest nental illness; and,
when he exam ned Nuncio in 1997, Nuncio knew that the conduct for
whi ch he had been convicted was w ong.

On redirect, Dr. Quijano testified he woul d have suggested a
mental examnation if the information about Nuncio’ s chil dhood
probl ens had been available to him pre-trial. On re-cross, he
stated he was not testifying an insanity defense was avail abl e, and
could not testify Nuncio did not know the difference between right
and wrong.

Dr. Coons, the forensic psychiatrist who had testified for the
State during the puni shnent phase, did |ikew se at the evidentiary
hearing —that: Nuncio’ s behavior follow ng the nurder showed he
knew his conduct was wong; an insanity defense had not been
avai |l abl e; and the Gkl ahoma records contai ned nothing indicating
the need for a psychiatric evaluation for an insanity defense. On
cross-exam nation, he testified that: if he were working for the
defense and had all of the information about Nuncio’ s chil dhood
probl enms, he would bring up the possibility of a nental health
eval uation, but would warn defense counsel that, froma tactical
standpoint, it mght develop information that would not be in the
best interest of the client.

Gonzal es, a mtigation specialist appointed to assist Nuncio
pre-trial, testified that: Nunci o exhi bited unusual behavi or
during trial preparation and at trial, such as wanting to use a
Tejano nmusic tape at trial and i nappropriate |laughter and smling

at trial; and he did not interview Nuncio’ s father or stepnother,
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because he was directed el sewhere by Nunci o, but should have done
so, because it would have affected the outcone of the case. On
cross-exam nation, he acknow edged that having a capital nurder
client evaluated by a nental health professional could be risky,
because the prosecution mght be able to obtain information
damaging to the client.

Follow ng the evidentiary hearing, the trial court entered
very detail ed findings of fact and concl usi ons of | aw, recomrendi ng
that relief be denied. The Court of Crim nal Appeal s deni ed habeas
relief in Septenber 1998, adopting the findings and concl usi ons.
Ex parte Nuncio, No. 38,356-01 (Tex. Cim App. 23 Sept. 1998)
(unpubl i shed).

In January 1999, the district court appointed the sane
attorney who represented Nuncio in state habeas proceedings to
represent himin the federal proceedings; the federal petition was
filed that March. That May, the district court granted the State’s
summary j udgnent notion and deni ed habeas relief. A COA was deni ed
in June.

1.

Nunci o contends he is entitled to a COA because of ineffective
assi stance of counsel at his trial’s guilt/innocence and puni shnent
phases. The Antiterrorismand Effective Death Penalty Act of 1996
(AEDPA) applies, Nuncio having filed for federal habeas relief
after its effective date. See Geen v. Johnson, 116 F.3d 1115,
1119-20 (5th Cr. 1997). Pursuant to AEDPA, “[u]lnless a circuit

justice or judge issues a [COA], an appeal may not be taken to the
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court of appeals from ... the final order in a habeas corpus
proceeding in which the detention conplained of arises out of
process issued by a State court”. 28 U S.C. 8§ 2253(c)(1)(A.
To obtain a COA, Nuncio nust “ma[k]e a substantial show ng of
the denial of a constitutional right”. 28 U.S.C 8§ 2253(c)(2)
(enphasi s added). “A ‘substantial showi ng’ requires the applicant
to ‘denonstrate that the issues are debatable anong jurists of
reason; that a court could resolve the issues (in a different
manner) ; or that the questions are adequate to deserve
encouragenent to proceed further’”. Drinkard v. Johnson, 97 F.3d
751, 755 (5th Gr. 1996) (enphasis in original; quoting Barefoot v.
Estelle, 463 U.S. 880, 893 n.4 (1983)), cert. denied, 520 U.S. 1107
(1997), overruled in part on other grounds, Lindh v. Mirphy, 521
U S. 320 (1997).
Under AEDPA, we may not grant habeas relief
W th respect to any claimthat was adj udi cated
on the nerits in State court proceedings
unl ess the adjudication of the claim—
(1) resulted in a decision that was
contrary to, or involved an unreasonabl e
application of, clearly established
Federal |aw, as determ ned by the Suprene
Court of the United States; or
(2) resulted in a decision that was
based on an unreasonabl e determ nati on of
the facts in light of the evidence
presented in the State court proceeding.
28 U.S. C. 8§ 2254(d). Nuncio does not dispute that the state courts
adj udicated the nerits of his clainms; accordingly, the § 2254(d)

st andards apply. Therefore, to obtain a COA, he nust nake the
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requi site substantial showing that, in the I|ight of those
standards, the state habeas court erred.

“[Plure questions of |aw and m xed questions of |aw and fact
are revi ewed under 8 2254(d) (1), and questions of fact are revi ewed
under 8§ 2254(d)(2)”". Corwi n v. Johnson, 150 F.3d 467, 471 (5th
Cr.), cert. denied, _  US _ , 119 S C. 613 (1998).
Therefore, when reviewi ng a question of law, we defer to the state
court’s ruling unless its “decision rested on a |l egal determ nation
that was contrary to ... clearly established federal |aw as
determ ned by the Suprene Court”. Lockhart v. Johnson, 104 F.3d
54, 57 (5th Gr.) (internal quotation marks and citation omtted),
cert. denied, 521 U. S. 1123 (1997). Likewise, we “will not disturb
a state court’s application of law to facts unless the state
court’s conclusions involved an ‘unreasonable application of
clearly established federal |aw as determned by the Suprene
Court™”. Davis v. Johnson, 158 F.3d 806, 812 (5th Cr. 1998)
(quoting 28 U . S.C. § 2254(d)(1)), cert. denied, ___ US _ , 119
S. O. 1474 (1999). A state court’s “application of federal lawis
unr easonabl e only when reasonabl e jurists considering the question
woul d be of one view that the state court ruling was incorrect”.
ld. at 812 (internal quotation marks and citation omtted). State
court factual findings are presuned correct unless rebutted by
cl ear and convincing evidence. 28 U S.C. 8§ 2254(e)(1); see Davis,
158 F. 3d at 812.
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The i neffective assi stance cl ai ns on whi ch Nunci o prem ses his
COA request are governed by Strickland v. Washi ngton, 466 U. S. 668
(1984):

First, the defendant nust show that counsel’s
performance was deficient. This requires
show ng that counsel nade errors so serious
that counsel was not functioning as the
“counsel” guaranteed the defendant by the
Si xt h Amendnent . Second, the defendant nust
show t hat the deficient performance prejudiced
the defense. This requires show ng that
counsel’s errors were so serious as to deprive
the defendant of a fair trial, a trial whose
result is reliable. Unl ess a defendant can
make bot h show ngs, it cannot be said that the
conviction or death sentence resulted from a
breakdown in the adversary process that
renders the result unreliable.
ld. at 687 (enphasis added).

Whet her counsel’s performance was deficient, including the
adequacy of his pretrial investigation and the reasonabl eness of a
particular strategic or tactical decision, and whether the
deficiency, if any, prejudiced the defense, are | egal concl usions,
revi ewed under 8§ 2254(d)(1). See Mdore v. Johnson, 194 F. 3d 586,
604 (5th Gr. 1999) (applying pre-AEDPA |aw); Carter v. Johnson,
131 F.3d 452, 463 (5th Cr. 1997), cert. denied, 523 U S. 1099
(1998) (applying pre-AEDPA | aw). But, “a state habeas court’s
determ nation that counsel conducted a pretrial investigation or
t hat counsel’s conduct was the result of afully inforned strategic
or tactical decision” are factual determ nations reviewed under 8§
2254(d)(2). More, 194 F.3d at 604.

The state court applied Strickland. Nuncio does not contend

that, consistent with § 2254(d) (1), its decision is “contrary” to
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Suprene Court precedent. Accordingly, in order to obtain a COA he
must make a substantial show ng that, pursuant to 8§ 2254(d)(2), the
state court nmade “an unreasonabl e determ nation of the facts”, or
that, pursuant to 8 2254(d) (1), its “application” of Strickland was
“unr easonabl e” .

The clainmed substantial showing for the first ineffective
assi stance prong, deficient perfornmance, is based on three factors:
(1) the investigation was inadequate because counsel neither
interviewed Nuncio’'s father and stepnother nor discovered his
Okl ahoma counseling records; (2) counsel failed to obtain a
psychol ogi cal evaluation of Nuncio and, as a result, did not
present an insanity defense at the guilt/innocence phase; and (3)
because of these first two deficiencies, counsel failed, at the
puni shment phase, to present evidence of Nuncio’s nental health
hi story. The cl ai ned substantial show ng for the prejudice prong,
resulting fromthe clainmed deficient performance, is that Nuncio
was prevented from (1) presenting an insanity defense at the
guilt/innocence phase; and (2), at the puni shnent phase, using his
history of nental illness (a) to rebut the State’'s future
danger ousness evidence, and (b) in mtigation.

A
1

Regarding the investigation, the state habeas court found
that: counsel thoroughly investigated Nunci o' s background and the
facts surroundi ng the comm ssion of the of fense; Nunci o under st ood

the nature of the charges agai nst himand was able to conmuni cate

20



w th counsel about the case; and, based on interviews with Nuncio
and his answers regarding his prior nental health history, the
focus of the defense investigation was directed toward areas that
did not include nental health issues. The court concl uded that
counsel did not render deficient performance by failing to
interview Nuncio's father and stepnother and failing to discover
t he Okl ahoma records, because, in conducting their investigation,
they reasonably relied on the information Nuncio provided the
def ense team

Nuncio contends that these findings and conclusions are
unreasonabl e, asserting that the court’s reliance on trial
counsel s evaluation of Nuncio was m spl aced. Nunci o points to
trial counsel’s testinony that he had |imted contact with Nunci o;
and that Nuncio did not communicate well and could only renenber
parts of the night of the crinme, as denonstrating that counse
performed deficiently by basing the scope of his investigation on
i nformati on he obtained fromNuncio, and by failing to talk to his
father and stepnother, which would have led to discovery of the
Okl ahoma records. Nunci o concedes that those records do not reveal
mental illness, but maintains that, pre-trial, had his experts been
made aware of them they would have recommended a psychol ogi ca
eval uation, which would have revealed his nental ill ness.

He contends further that his bizarre behavior (disorientation
and confusion on the night of the nurder, inappropriate attitude at
arraignnent, “going to be fanobus” jail-statenent, inappropriate

smling during trial, and insistence on using Tejano nusic then),
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and counsel’s awareness that Nunci o had been sexually abused as a
child, together with counsel’s know edge that such abuse can | ead
to nmental illness, should have alerted counsel that Nuncio had
mental health problens which warranted further investigation and
eval uation by a nental health expert.

For this point, Nuncio has not nmade the requisite substanti al
showng that the state court unreasonably determ ned counsel
performed an adequate investigation. The information Nuncio
provi ded to counsel and the investigator did not direct themto his
father or stepnother, or to any i ssues regarding his nental health;
and Nunci o did not informcounsel about the counseling. Moreover,
Nunci o’ s father testified that Nunci o’s not her and brother, both of
whom testified at the punishnent phase, were aware of that
counsel i ng. They chose not to disclose that information to the
def ense team despite questioning by counsel and the investi gator
designed to elicit it.

Because Nunci o appeared to the defense teamto have a rational
understanding of the trial proceedings, neither counsel nor the
i nvestigator had reason to doubt his depiction of his own history.
As the Suprene Court stated in Strickland:

The reasonabl eness of counsel’s actions may be
determ ned or substantially influenced by the
defendant’s own statenents or actions.
Counsel’s actions are wusually based, quite
properly, on infornmed strategic choices made
by the defendant and on information supplied
by the defendant. In particular, what
i nvestigati on deci si ons are reasonabl e depends
critically on such information. For exanpl e,
when the facts that support a certain
potential |line of defense are generally known
to counsel because of what defendant has said,
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the need for further investigation may be
consi derably di m ni shed or el i m nat ed
al t oget her. And when a defendant has given
counsel reason to believe that pursuing
certain investigations would be fruitless or

even harnful, counsel’s failure to pursue
those investigations nmay not | ater be
chal | enged as unreasonable. |In short, inquiry

into counsel ’s conversati ons with t he
defendant nmay be critical to a proper

assessnent of counsel’s i nvestigative
decisions, just as it may be critical to a
pr oper assessnent of counsel’s ot her

litigation decisions.
Strickland, 466 U S. at 691.

Li kewi se, the evidence does not provide the requisite
substantial show ng that the state court unreasonably determ ned
counsel did not performdeficiently by failing, based on Nuncio’s
behavi or, to recogni ze a possibility of nental problens. Al three
of the attorneys appointed to represent himat trial and on direct
appeal testified at the evidentiary hearing that: he understood
t he proceedi ngs and was able to communi cate with them and they saw
no indication that an insanity defense m ght be avail able, or that
he m ght be nentally ill. As noted, Dr. Quijano testified at the
habeas evidentiary hearing that: despite being aware pre-trial of
Nuncio’s behavior on the night of the nurder, of his jail-
statenent, and of his attitude at arraignnent, he did not suggest
def ense counsel should investigate whether such behavior was a
synptomof nental illness; and those incidents, taken together, did
not suggest nental ill ness.

2.

The state habeas court found that counsel made a strategic

deci si on not to have Nunci o exam ned by one of the appoi nted nental
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heal t h experts because counsel did not want to “burn” an expert who
could rebut the State’s psychiatric experts. |t concluded that the
chal | enged deci sion was a reasonable trial strategy in the |ight of
Nuncio’s no nental health history representation and of counsel’s
know edge of the effectiveness of the State’s psychiatrist.

Nuncio contends that these findings and conclusions are
unr easonabl e, because: trial counsel admtted at the habeas
evidentiary hearing he would not have had to “burn” one of the
experts; there were many avail abl e psychol ogi sts who could have
conducted an evaluation; and, even if counsel had used one of
Nunci o’ s experts to evaluate him he could have filed a notion in
limne, thus making it possible for that expert to testify w thout
fear that, on cross, damagi ng information would be reveal ed about
the evaluation. Relying on the testinony of Drs. Wall and Quijano
at the evidentiary hearing, Nuncio contends that, had an eval uati on
been conducted, there is a “strong probability” his nental illness
woul d have been di scovered.

Nunci o has not nade the requisite substantial showing. His
selective references to trial counsel’s testinony do not portray
accurately counsel’s explanation for not having Nunci o exam ned by
one of his experts. Counsel acknow edged that, had he attenpted to
have an evaluation conducted secretly, there was always a
possibility the State could find out about the exam nation, through
jail personnel or cross-exam nation. Mreover, Nuncio omts any
mention of the other reasons counsel chose not to have him

eval uated: Nuncio’s no history of nental problens representation;
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counsel '’ s observation of Nunci o, which reveal ed no hints of nental
i1l ness; and counsel’s decision that all of the experts were needed
to rebut the testinony of the State' s expert psychiatrist, whom
counsel knew to be an effective wtness.

In a related contention, Nuncio maintains that the state
habeas court’s conclusion that counsel nade a reasonable and
informed strategic decision not to pursue an insanity defense is
unr easonabl e, because it is based on the erroneous assunption that
counsel made a thorough investigation, and overlooks counsel’s
concession that he had no defense. This chall enged concl usi on was
based on findings that: counsel was famliar with the insanity
defense and had raised it on behalf of other clients; after talking
to and observing Nuncio, and investigating his background and the
facts, counsel had no indication an insanity defense was avail abl e;
Nunci o’ s behavior in commtting the crine, his efforts to conceal
his identity, and the detail of his confession reveal ed he knew t he
di fference between right and wong when he commtted the crine; and
t here was no evi dence Nunci o was i nsane at the tinme of the offense.

Nunci o has not nade the requisite substantial show ng. There
is no evidence that an insanity defense was available to Nuncio.
He was not diagnosed with any nental illness until at |east six
mont hs after his conviction. Even after exam ning Nuncio twice in
1997, Dr. Quijano was unable to testify that Nuncio was legally
insane at the tine of the crinme. Moreover, Nunci o s post-arrest

statenent to the police, and his actions between the tine of the
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murder and arrest, establish, as conceded by Dr. Quijano, that he
knew hi s conduct had been w ong.
3.

The state habeas <court found that counsel effectively
presented extensive mtigating evidence and, by use of expert
W tnesses, famly nenbers, and cross-exam nation, conpetently
rebutted the State’ s punishnment evidence. It concluded that the
record did not support a conclusion that nental illness was
avai l able as mtigating evidence.

Nuncio contends that these findings and conclusions are
unreasonabl e, asserting that they are based on the contested
concl usi on that counsel conducted an adequate investigation and a
reliable evaluation of Nuncio. But, as discussed, he has not nade
the requisite substantial show ng in that regard. Accordingly, his
mtigating evidence claimlikew se fails.

B

Because Nunci o has not nade the requi site substantial show ng
concerni ng performance, we need not consider the prejudice prong.
See Strickland, 466 U. S. at 687. But, even assunming the requisite
show ng for performance, he has not nmade a substantial show ng t hat
the state court unreasonably determined his defense was not
prej udi ced thereby.

The state habeas court concluded that Nuncio was not so
prej udi ced, because it could not be established he suffered froma
mental illness until after his post-conviction adm ssion to the

penitentiary.
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1

Nuncio contends that the fact that there was no defense
asserted at trial, together with the possibility that he was
i nsane, raises a question about the reliability of the result at
the guilt/innocence phase. But, as stated, there is no evidence he
was i nsane at the tinme of the offense; indeed, there is substanti al
evi dence, detailed supra, he knew his conduct had been wong
Accordi ngly, he was not prejudiced by the decision not to present
an insanity defense.

2.

Next, Nuncio maintains that deficient performance prejudiced
him at the punishnment phase by preventing him from using his
clainmed history of nental illness in mtigation and to rebut the
State’s future dangerousness evidence. He asserts that, had such
evi dence been presented, there is a reasonabl e probability the jury
woul d have answered the special issue on mtigation differently.
And, noting that the State portrayed his bizarre, inappropriate
behavi or as evidence of his guilty conscience and | ack of renorse,
he mai ntains there is a reasonabl e probability the jury would have
answered the future dangerousness special issue differently, had
t hat evi dence been rebutted by nental illness evidence, which could
have been used to explain his bizarre behavior as a synptomof his
illness, rather than as evidence of his |ack of conscience.

Nunci o has not nmade the requi site substantial show ng that he
was prejudiced in this regard at the punishnent phase. Tria

counsel presented the testinony of three nental health experts
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(Drs. Ross, Taylor, and Quijano) to rebut the State’'s future
danger ousness evi dence. And, counsel presented substanti al
mtigating evidence, including Nuncio’ s renorse, parental negl ect,
time in an orphanage, mstreatnent by one of his stepnothers,
addi ction to drugs and al cohol and intoxication at the tine of the
of fense, and possible sexual abuse as a child. Mreover, as the
st ate habeas court rul ed, the evidence did not support a concl usion
that, pre-conviction, Nuncio suffered froma nental illness.
L1,

Because Nunci o has not nade the requisite substantial show ng
regardi ng cl ai ned i neffective assi stance of counsel at trial, a COA
IS

DENI ED.
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