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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10709
Summary Cal endar

M CHAEL Bl AS,
Pl ai ntiff-Appellant,
ver sus
LESLI E WOODS; EARL FOX; RAY CASTRO, Assi st ant
VWarden: NEN TA SABATER: JOHN DCE #1, Oficer;
JOHN DCE #2, Oficer; JOHN DCE #3, O ficer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 7:99-CV-33

January 5, 2000
Before KING Chief Judge, and JONES and DeM3SS, Circuit Judges.
PER CURI AM *

M chael Bi as, Texas prisoner # 769345, appeals the district
court’s dismssal his 42 U S.C § 1983 clains as frivolous. Bias
filed suit against three prison wardens, one prison psychiatrist,
and three unknown prison officers. Bias contends that he
sufficiently alleged clains of deliberate indifference to a
serious nedi cal need agai nst each of the defendants and that the
district court’s dism ssal was an abuse of discretion.

A district court may dism ss an in fornma pauperis conpl aint

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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as frivolous if it lacks an arguable basis either in law or in

fact. Denton v. Hernandez, 504 U. S. 25, 31-34 (1992); see also

28 U S.C. 8 1915(e)(2)(B)(i). A conplaint |lacks an arguable
basis inlawif it is based on an "indisputably neritless | egal

theory." Neitzke v. Wllians, 490 U. S. 319, 325 (1989). A

8§ 1915(e)(2)(B) (i) dismssal is reviewed for abuse of discretion.
Denton, 504 U. S. at 33-34.

In order to prove an Ei ghth Anendnent viol ation, Bias nust
prove deliberate indifference to a substantial risk of serious

harm See Hare v. City of Corinth, Mss., 74 F.3d 633, 648 (5th

Cir. 1996)(en banc)(citing Farner v. Brennan, 511 U S. 825, 839-

41 (1994)). A prison official acts with deliberate indifference
only if he knows that an inmate faces a substantial risk of
serious harmand he disregards that risk by failing to take

reasonabl e neasures to abate it. Hare, 74 F.3d at 648-49.

A review of the record reveals that Bias’'s clains against
the three wardens (Leslie Wods, Earl Fox, and Ray Castro)
i nvol ved al |l egations of supervisory liability and not that they
were directly involved with the nedical treatnent, or |ack

thereof, Bias received at the Allred Unit. See Thonpki ns v.

Belt, 828 F.2d 298, 303-04 (5th Cr. 1987). The district court’s

dism ssal as frivolous Bias’'s clains agai nst these three

def endants was not an abuse of discretion, and the district

court’s judgnent with respect to these clains is AFFI RVED
However, Bias's other allegations are not totally basel ess:

that he overdosed on his nedication and subsequently went into a

coma; that one of the officers (John Doe #1) was informed of the
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overdose by Bias’'s cell mate but did not informthe prison’s
medi cal staff; that Dr. Nenita Sabater did not sufficiently
exam ne Bias to determ ne whether he had overdosed, whether he
was in danger of going into a coma, or whether he was at risk for
devel opi ng necrosis in his hip and right side; and that the
officers who transported Bias fromthe Allred Unit to another
prison facility deliberately disregarded Bias’'s comatose or
necrotic condition. Because these allegations are not totally
basel ess, delusional, or without | egal basis, the district
court’s dismssal of the clains against these defendants as
frivol ous was an abuse of discretion at this stage of the

proceedi ng. See Denton, 504 U S. at 32-33 (clains which are

clearly basel ess are considered factually frivolous); Payne v.
Lynaugh, 843 F.2d 177, 178 (5th G r. 1988) (claimis frivol ous
when prisoner can prove no set of facts to support his claimand
the claimhas no arguable basis inlaw). W intimte no view as
to the ultinmate nerits of these clains. W hold nerely that on
the record before us, we cannot conclude that the clainms have no
arguabl e basis in law or fact.

The judgnent with respect to the dismssal of the clains
agai nst Dr. Sabater and John Does #1, 2, and 3 is VACATED, and
the case is REMANDED for further proceedings on these clains.

AFFI RVED | N PART; VACATED AND REMANDED | N PART.



