IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11230
Conf er ence Cal endar

KENNETH ALAN CRGCSS,
Pl ai ntiff-Appellant,
ver sus
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SION;, CONNIE L. CHRANE
FNNK W DENER, O fi cer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:99-CV-28-C
~ August 28, 2000
Before KING Chief Judge, and POLITZ and WENER, C rcuit Judges.
PER CURI AM *

Kenneth Al an Cross, Texas prisoner # 843086, appeals the
dism ssal as frivolous of his civil rights action under 42 U S. C
8§ 1983. Cross asserts that he was deni ed access to the courts by
the destruction of a snmall portion of his trial transcript. W
review the dismssal of a prisoner conplaint as frivolous for

abuse of discretion. Talib v. Glley, 138 F.3d 211, 213 (5th

Gir. 1998).

Cross’'s claimfails torise to the level of a constitutional

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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violation of his right of access to the courts because he failed
to specifically allege that his position as a litigant was

prejudi ced. See WAl ker v. Navarro County Jail, 4 F.3d 410, 413

(5th Gr. 1993). Cross’'s claimof rudeness also fails to state a

constitutional violation. See Bender v. Brumey, 1 F.3d 271, 274

n.4 (5th Gr. 1993).
Cross's appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5th Gr.
R 42. 2.

The dism ssal of the original conplaint as frivolous and the
di sm ssal of this appeal as frivolous count as two strikes for

purposes of 28 U.S.C. § 1915(g). See Adepegba v. Hammons, 103

F.3d 383, 387-88 (5th Gr. 1996). W caution Cross that once he
accunul ates three strikes, he may not proceed in fornma pauperis
(IPFP) in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 8§ 1915(g).

Al'l outstanding notions denied as noot. APPEAL DI SM SSED



