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PER CURI AM !

Petitioner Jeffrey D llingham (Dillingham, convicted of
capital nmurder in Texas and sentenced to death, appeals fromthe
district court’s order denying federal habeas relief. The sol e
i ssue he raises on appeal is that the district court erred in

determning the state trial court’s refusal to instruct the jury

1 Pursuant to 5THQR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



that alife sentence for capital murder would require Dillinghamto
serve 35 calendar years before becomng eligible for parole
constituted a deprivation of due process under the Fourteenth
Anendnent . ? Finding that we are bound by our precedent, we AFFI RM

| . BACKGROUND

In 1983, ajury convicted Dillinghamof the capital offense of
murdering Caren Koslow for renuneration and the promse of
remuneration pursuant to 8 19.03(a)(3) of the Texas Penal Code.
After a punishnent hearing, a jury answered the three specia
sentencing i ssues such that the trial court assessed Dillinghams

puni shment at death.?

2 The district court issued a certificate of appealability
only with respect to this claim

3 The follow ng questions were submitted pursuant to article
37.071(b) and (e) of the Texas Code of Crim nal Procedure:

Do you find from the evidence beyond a
reasonabl e doubt that there is a probability
that the defendant would commit crimnal acts
of violence that woul d constitute a continuing
threat to society?

Do you find from the evidence beyond a
reasonabl e doubt that the defendant actually
caused the death of Caren Koslow or did not
actually cause the death of Caren Kosl ow but
intended to kill Caren Koslow or another or
anticipated that a human |ife woul d be taken?

Taking i nto consideration all of the evidence,
including the circunstances of the offense,
t he defendant’s character and background, and

the personal nor al culpability of t he
defendant, do you find that there is a
sufficient mtigating ci rcunst ance or

circunstances to warrant that a sentence of
life inprisonnent rather than a death sentence
be i nposed?



On February 14, 1996, in an unpublished opinion, the Texas
Court of Crimnal Appeals affirmed Dillinghanmis conviction and
sentence  of deat h. Dillingham . St at e, No. 71,778
(Tex.CrimApp.), cert. denied, 117 S.C. 204 (1996). DiI'lingham
subsequently filed a state application for wit of habeas corpus.
The trial court entered findings of fact and conclusions of |aw
recommendi ng that his application be denied. The Texas Court of
Crim nal Appeals, in an unpublished order, denied relief based on
its own review and the findings of the trial court. Ex parte
Dillingham No. 36,789-01 (Tex.Crim App.), cert. denied, 119 S. C
343 (1998).

On August 31, 1998, Dillingham through appointed counsel
filed a petition for wit of habeas corpus in federal district
court. The respondent filed an answer and notion for sunmary
judgnent. The magi strate judge issued findings and concl usi ons,
recommendi ng that relief be denied. The district court adopted the
findings, <conclusion, and recommendation denying relief on
Sept enber 29, 1999. Dillingham filed his notice of appeal and
moved for a certificate of appealability (COA). The district court
granted a COA as to the contention that the state trial court’s
refusal to instruct the jury that a life sentence for capita
murder would require Dillinghamto serve 35 cal endar years before
becoming eligible for parole constituted a deprivation of due

process under the Fourteenth Amendnent.

The jury answered the first two questions
guestion “no.”

yes” and the third



1. ANALYSIS
A STANDARD COF REVI EW

Dillingham filed his section 2254 application for habeas
relief on July 7, 1998, which was after the April 24, 1996
effective date of the Antiterrorismand Effective Death Penalty Act
( AEDPA) . Therefore, his application is subject to the AEDPA
Li ndh v. Mirphy, 521 U S 320, 336, 117 S. C. 2059, 2068, 138
L. Ed. 2d 481 (1997). Under the AEDPA, a petitioner nust obtain a
COA. 28 U S.C § 2253(c)(2). As set forth above, the district
court granted Dillingham a COA with respect to the issue he now
rai ses on appeal.

The state court adjudicated Dillinghamis instant claimon the
merits. Accordingly, we cannot grant habeas relief unless the
state court’s adjudication of the claim “resulted in a decision
that was contrary to, or involved an unreasonabl e application of,
clearly established Federal |aw, as determ ned by the Suprene Court
of the United States.” § 2254(d)(1).

Dillinghamis claimis purely legal--there are no facts in
di sput e. W review pure questions of |aw under 8 2254(d)(1).
Drinkard v. Johnson, 97 F.3d 751, 767-68 (5th Cir. 1996). Under 8§
2254(d) (1), “an application of law to facts is unreasonable only
when it can be said that reasonable jurists considering the
question would be of one view that the state court ruling was
incorrect.” Drinkard, 97 F.3d at 769. Thus, this court “can grant
habeas relief only if a state court decision is so clearly

incorrect that it woul d not be debat abl e anong reasonabl e jurists.”



B. REFUSAL TO | NSTRUCT ON PARCLE ELI G BILITY
Dillingham argues that his due process rights under the
Fourteenth Anmendnent were violated by the trial court’s refusal to
inform the jury in the punishnent charge that he would not be
eligible for parole for 35 cal endar years. More specifically,
relying on Sinmons v. South Carolina, 512 U S. 154, 114 S. C. 2187

(1994), he contends that “the jury never had the opportunity to

consider what effect, if any, parole would have had on their
particul ari zed assessnent of t he petitioner’s future
dangerousness.” (enphasis del eted).

In Simons, the Suprene Court held that if the defendant’s
future dangerousness is at issue and state |law prohibits the
defendant’s release on parole, due process demands that the
sentencing jury be inforned the defendant is ineligible for parole.
512 U. S at 156, 114 S . C. at 2190. Al t hough Dillingham
acknow edges that Texas | aw does not require defendants convicted
of capital nmurder to serve life without parole, he asserts that it
is a distinction wthout a difference.

We have explained that Simmons requires a jury be inforned
about a defendant's parole ineligibility only when (1) the state
argues that a defendant represents a future danger to society, and
(2) the defendant is legally ineligible for parole. Allridge v.
Scott, 41 F.3d 213, 222 (5th Cir. 1994).* Because D |linghamwoul d

4 \While recognizing our holding in Allridge, D llingham
neverthel ess asserts that it rested, at least in part, on faulty
reasoni ng. He points to our statenent that Texas had chosen to

5



have been eligible for parole if sentenced to life inprisonnent,
our precedent precludes this claim

Finally, although Dillinghamis direct appeal becane final
after Simons, we have expl ained that “an extension of Simmobns to
enconpass situations in which a defendant was eligible for parole

woul d be barred under Teague v. Lane, 489 U S. 288, 109 S.Ct. 1060

(1989).”" See Montoya v. Scott, 65 F.3d 405, 416 (5th Cr. 1995).°

keep evidence or instruction of parole eligibility from juries.
ld. (citing Rose v. State, 752 S.W2d 529, 534-35 (Tex.Crim App.
1987)). He asserts that this analysis ignored the opinion in
Cakley v. State, 830 S.W2d 107 (Tex.Crim App. 1992), in which the
Court of Crim nal Appeals upheld the reenactnment of a statute that
required juries to be instructed regarding parole eligibility in
certain noncapital cases because it had been authorized by an
anendnent to the Texas Constitution. In a footnote, Dillingham
al so states that the Texas | egi sl ature has now anended t he capital
sentencing statute to allow juries to be informed of parole
eligibility wwth respect to a life sentence.

We find this criticismto be ill-founded for three reasons.
First, the Court of Crim nal Appeals made clear that their decision
in OCakley was not based on a federal constitutional claim but
instead involved only the Texas Constitution. 830 S.W2d at 108
n.1. Simmons is, of course, based upon the Due Process O ause of
the Fourteenth Anendnent, and federal habeas proceedings are
limted to clains involving the United States Constitution.

Second, although the Texas | egislature has decided to allow
capital juries to be inforned regarding parole eligibility, that
provi si on becane effective Septenber 1, 1999, several years after
Dillinghami s conviction becane final. |In other wrds, Texas has
not afforded this right to DIlingham

Third and nost inportant, one panel of this Court nay not
overrul e anot her absent an intervening decision to the contrary by
the Suprene Court or this Court en banc. See Hogue v. Johnson, 131

F.3d 466, 491 (5th Gr. 1997). Thus, Allridge controls and
precludes relief for D Ilingham
5 We note that Dillinghamcites to an opinion witten by

Justice Stevens (and joined by three other Justices) respecting the
denial of the petition for a wit of certiorari in Brown v. Texas,
118 S. . 354 (1997). Justice Stevens stated that “[t]here is
obvious tension between this rule and our basic holding in
[ Sinmmons].” O course, that opinion did not constitute a decision

6



AFFI RVED.

on the nerits. I ndeed, even if the Suprenme Court now granted
certiorari in such a case, we would be bound by our precedent.
Martin v. Cain, 2000 W 257182, at *3 (5th Cr. March 8, 2000).
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