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PER CURI AM *

Appel | ant s- Cross- Appel | ees Stephen P. Wiel an, Jerry Krim
Harold L. Harris, individually and as trustee of Mazel, Inc.
Profit Sharing Plan and all others simlarly situated in C ass 8,
the group of Securities Litigation Caimnts, and Harvey
Geenfield appeal the district court’s affirmance of the
bankruptcy court’s inposition of nonetary sanctions agai nst
attorney Harvey Geenfield pursuant to the plan of reorganization
in the underlying bankruptcy proceedi ng, Federal Rule of
Bankruptcy Procedure 9011, and 28 U S.C. § 1927. Because we
conclude that we lack jurisdiction to review the district court’s

order, we dism ss the instant appeal.

|. FACTUAL AND PROCEDURAL BACKGROUND

First Cty Bancorporation of Texas, Inc. (“First Gty”)
filed for Chapter 11 relief in the United States Bankruptcy Court
for the Northern District of Texas, Dallas Division. Appellant-
Cross- Appel | ee Harvey Greenfield is an attorney who represented
Class 8 claimants, individuals who acquired First Gty stock
between April 19, 1988 and October 30, 1992, in the bankruptcy
proceeding. Geenfield participated in negotiating a settl enent

of $7 mllion in cash and an estimated $3 mllion in stock for

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



the Cass 8 clai mants.

In Cctober 1994, Appell ees-Cross-Appellants Heffler,
Radetich & Saitta, LLP (“Heffler”) were hired by First Gty and
First Gty s bankruptcy counsel, Carrington, Col eman, Sloman &
Bl unenthal, LLP (“Carrington”), to adm nister the settlenent fund
and notify all potential Class 8 claimants. Heffler printed
notices in several periodicals and mailed notices to potenti al
claimants, but the mailing was apparently inconplete. As a
result, it appears that over two thousand potential claimnts
were not notified of the bar date for filing proofs of claimor
of an i npendi ng sharehol der vote. Heffler conducted a second
mai ling in March 1995. After the Joint Reorgani zation Plan was
confirmed in May 1995, Geenfield retained ACS Financial &
Securities Services to replace Heffler. Appellants allege that
subsequent efforts to conpile an accurate mailing |list reveal ed
that First City had destroyed the original stock transfer
records.

On January 31, 1996, Geenfield noved for leave! to file a
summons and conplaint to initiate an adversary proceedi ng on

behal f of Appell ants-Cross-Appellees Jerry Krim Harold L

1 On Decenber 21, 1995, the bankruptcy court issued an
order inposing nonetary sanctions on Geenfield for “egregious,
obnoxi ous, and insulting behavior ainmed at opposi ng counsel and
parties” and requiring himto seek | eave of court before
appearing or filing further pleadings. Geenfield |ater appeal ed
this order. On June 5, 1997, the bankruptcy court lifted the
requi renent that Geenfield nove for | eave of court before
appearing or filing pleadings.



Harris, individually and as trustee of Mazel, Inc. Profit Sharing
Plan and all others simlarly situated in Cass 8, and the group
of securities litigation claimants (collectively with Geenfield,
“Appel lants”) (“First Conplaint”). The First Conplaint alleged
t hat Appel | ees-Cross-Appellants Heffler, Carrington, C |I|van
W son,? and Robert W Brown® (collectively, “Appellees”)
m shandl ed class notification procedures and fraudulently
conceal ed their mshandling. |n a nenorandum order issued on
July 3, 1996 (“July 3 order”), the bankruptcy court denied | eave
to file the First Conplaint and barred Geenfield fromfiling
further pleadings involving any of the parties nanmed in the First
Conpl ai nt unl ess he represented a C ass 8 nenber who was not
given notice of the confirmation hearing, and from nam ng any of
First City' s outside directors as defendants w t hout show ng that
they were directly involved in the notice process. 1|In a separate
order dated March 25, 1998 (“March 25 order”), the bankruptcy
court awarded costs and fees to Appell ees under Section 11.9 of
the Joint Plan of Reorganization.

Appel | ants appeal ed the March 25 order awarding fees to

Appel | ees, * but did not appeal the July 3 order denying

2 Chief Executive Oficer and Chai rman of the Board of
Directors for First Gty.

3 President and nenber of the Board of Directors for First
Cty.

4 The bankruptcy court had originally awarded costs and
fees in an order dated January 3, 1997 (“January 3 order”), but
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Geenfield s notion for leave to file the First Conpl aint.

I nstead, Greenfield filed a purported class action conpl ai nt
(“Second Conplaint”) in the Phil adel phia division of the United
States District Court for the Eastern District of Pennsylvania
(“Phil adel phia district court”). The Second Conpl ai nt naned as
an additional plaintiff Appellant-Cross-Appellee Stephen P

Wel an, a sharehol der who had contacted Geenfield in the summer
of 1995, and naned Appel |l ees, J-Hawk Corporation, and Weil,

Got shal & Manges, LLP as defendants. Apart fromthe addition of
Whel an and the additional defendants as parties, the Second
Conpl ai nt was substantively identical to the First Conplaint.
The Phil adel phia district court dism ssed the Second Conpl ai nt

W t hout prejudice for lack of jurisdiction, but denied Appellees’
nmotion for fees and costs, stating that Appellees had
unnecessarily briefed the nerits of the conplaint.

In March 1998, Greenfield returned to the bankruptcy court
in the Northern District of Texas to file another conpl aint
(“Third Conplaint”). The Third Conplaint, |ike the Second
Conpl ai nt, naned Whelan as a plaintiff, and otherw se contai ned
the sanme clains and factual allegations as the First and Second

Conpl ai nts. Appel |l ees noved for dismssal of the Third

i ssued the subsequent March 25 order reducing the anmount of the
costs and fees awarded pursuant to Appellants’ notion for
reconsi deration. On appeal, the district court remanded to the
bankruptcy court to reinstate the anmount of fees awarded in the
original January 3 order.



Conpl aint; for summary judgnent in the alternative; and for
sanctions, fees, and expenses under Federal Rule of Bankruptcy
Procedure 9011, 28 U S.C. § 1927, and 8 11.9 of the Joint Plan of
Reor gani zati on. Appellees further requested that Greenfield be
held in contenpt of court. In August 1998, the bankruptcy court
di sm ssed the Third Conplaint under Federal Rule of Cvil
Procedure 12(b)(6) due to the absence of a cognizable injury to
the nanmed plaintiffs and the failure of the conplaint to state an
actionable claim?®

On Decenber 16, 1998, the bankruptcy court held a hearing on
Appel lants’ notion for sanctions and for fees and costs. The
bankruptcy court issued an order on February 1, 1999 (“February 1
order”), in which it permanently enjoined Geenfield from
practicing before the United States Bankruptcy Court for the
Northern District of Dallas (except in connection with pending
proceedi ngs pertaining to the First Cty bankruptcy and with any
appeal s of those proceedings). The bankruptcy court also stated
that Greenfield had viol ated Federal Rule of Bankruptcy Procedure
9011 and 28 U.S.C. § 1927 by filing the Second and Third
Conpl ai nts, and that reasonable fees and expenses in the anpunt

of $64, 000 were appropriate sanctions under Rule 9011 or,

5 Appellants appeal ed the dismssal. The United States
District Court for the Northern District of Texas affirnmed, and
Appel l ants appealed to the Fifth Crcuit, which affirmed the
district court. See Inre First Gty Bancorporation of Texas,
Inc., No. 99-10587 (5'" Cir. Dec. 23, 1999).

6



alternatively, as reinbursenent under 8§ 11.9 of the Joint Plan of
Reor gani zation. This anmount only represented fees and expenses
arising fromGeenfield s filing of the Third Conplaint, as the
bankruptcy court determned that it was bound by the ruling of
t he Phil adel phia district court denying Appellees fees and
expenses incurred in connection with the Second Conpl ai nt.

Appel l ees then filed a notion for reconsideration of the
bankruptcy court’s determnation that it was barred by res
judicata from awardi ng Appell ees fees and expenses in connection
wth the filing of the Second Conplaint. In an order issued on
February 22, 1999 (“February 22 order”), the bankruptcy court
granted the notion and awarded $10,000 to Brown and WIson and
$20,000 to Carrington as fees and expenses. Appellants tinmely
appeal ed both the February 1 order and the February 22 order to
the Northern District of Texas.

The district court issued a nenorandum opi ni on on Cct ober
13, 1999. The district court affirmed the bankruptcy court’s
award of reasonable fees and expenses under 8 11.9 of the Joint
Reor gani zation Plan. The district court also found that the
bankruptcy court did not abuse its discretion by awarding
sanctions under Rule 9011 and 28 U.S.C. § 1927. Furthernore, the
court affirnmed the February 22 order awardi ng fees and expenses
incurred by Appellants in responding to the Second Conpl ai nt.

However, the district court found that the bankruptcy court



abused its discretion by inposing a lifetinme injunction agai nst
practicing in the bankruptcy court for the Northern District of
Texas on Geenfield. Cting this circuit’s rule that sanctioning
courts nust “utilize the sanction that furthers the purposes of
Rule 11 and is the | east severe sanction adequate to such

purpose,” see Thomas v. Capital Sec. Servs., Inc., 836 F.2d 866,

878 (5'" Cir. 1988), the district court found that a lifetine

i njunction was “al nost certainly not the | east severe sanction
available to deter Geenfield s conduct.” Consequently, the
district court reversed the portion of the February 1 order that
permanently enjoined Geenfield frompracticing before the
bankruptcy court in the Northern District of Texas, and renmanded
to the bankruptcy court with instructions to “reconsider its
sanction in light of the Fifth Crcuit precedent cited above, and
to tailor any injunction against Geenfield accordingly.”

Appel lants tinely appeal the judgnent of the district court to

this court.

1. DI SCUSSI ON
Appel  ants argue that rei nbursenent under 8 11.9 of the
Joi nt Reorgani zation Plan was inappropriate, and that the
i nposition of sanctions was inproper, whether under Bankruptcy
Rul e 9011, or 28 U.S.C. § 1927. Appellees contend that this
court lacks jurisdiction over the instant appeal because the
district court did not issue a final order. W agree.
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Qur jurisdiction over bankruptcy appeals is defined by 28
US C 8§ 158(d). That section provides: “The courts of appeals
shal |l have jurisdiction of appeals fromall final decisions,
judgnents, orders, and decrees entered under subsections (a) and
(b) of this section.” 28 U S.C. § 158(d). Subsection (a) grants
district courts “jurisdiction to hear appeals fromfi nal
judgnents, orders, and decrees . . . of bankruptcy judges entered
in cases and proceedings referred to the bankruptcy judges under
section 157 of this title.” 28 U S. C. 8§ 158(a). Thus, this
court may only review final decisions of a district court that,
in turn, dispose of a final decision of a bankruptcy court. See

In re Pro-Snax Distributors, Inc., 157 F.3d 414, 420 (5'" Gr.

1998) (citing 88 158(a), (d)). As we have previously stated,
“It]he salutary purpose of the rule set forth in 8 158 is to

avoi d pieceneal appeals.” 1n re County Managenent, Inc., 788

F.2d 311, 314 (5'" Gir. 1986) (citing In re Delta Servs. Indus.,

782 F.2d 1267, 1269 (5" Cir. 1986)).

The rule in this circuit is that “a district court order is
not a final order under section 158(d) where that order reverses
an order of the bankruptcy court and remands the case to the
bankruptcy court for significant further proceedings.” 1nre

Caddo Parish-Villas South, Ltd., 174 F.3d 624, 626 (5'" Gr.

1999). Under our precedents, a district court’s remand order
requires “significant further proceedi ngs” when it “calls on the
bankruptcy court to performa judicial function [rather than] a
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purely mnisterial function.” [d. at 628. W have, noreover,
defined a “judicial function” as one which “necessitates further
fact-finding [or] the use of substantial discretion on the part
of the bankruptcy court.” Pro-Snax, 157 F.3d at 420-21 (footnote
omtted). |In contrast, we have explained that a “mnisteri al
function” conprises “purely nmechanical, conputational, or in
short ‘“mnisterial’ task[s], whose performance is unlikely to
generate a new appeal or to affect the issue that the

di sappointed party wants to rai se on appeal fromthe order of
remand.” Caddo, 174 F.3d at 628 (quoting In re Fox, 762 F.2d 54,
55 (7" Cir. 1985)) (internal quotation marks onmitted). Under
this standard, one of our sister circuits has found that when a
district court affirns a finding that sanctions are warranted but
remands for the bankruptcy court to reconsider the particul ar
sanctions awarded, the district court has remanded for
“significant further proceedings” and its order does not

constitute a final decision. See Inre Rex Montis Silver Co., 87

F.3d 435, 438 (10'" Cir. 1996); cf. In re Excello Press, Inc.

967 F.2d 1109, 1111 (7" Cir. 1992) (finding remand for
m nisterial task when both parties agreed that “to i nplenment the
district court’s judgnent, the bankruptcy court would nerely
subtract $1,500 fromthe original award of sanctions”).

Here, the district court renmanded “that portion of the

Original Sanctions Order which permanently enjoined Geenfield
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frompracticing before the United States Bankruptcy Court for the
Northern District of Texas, Dallas Division.” 1In so doing, it
instructed the bankruptcy court to “reconsider its choice of
sanction” in light of Fifth Crcuit precedent requiring a
sanctioning court to award the | east severe sanction adequate to
further the purpose of Federal Rule of Gvil Procedure 11 (and

t hus, by anal ogy, Federal Rule of Bankruptcy Procedure 9011).

See Thonms v. Capital Sec. Servs., Inc., 836 F.2d 866, 878 (5"

Cir. 1988). This instruction requires the bankruptcy court to
consider the extent to which an injunction of a particul ar
duration will serve to educate, conpensate, and deter repetition

of the sanctioned conduct, see Jennings v. Joshua | ndep. Sch.

Dist., 948 F.2d 194, 196 (5'" Cir. 1991) (citing Jennings V.

Joshua Indep. Sch. Dist., 877 F.2d 866, 322 (5'" Gir. 1989) (on

denial of rehearing)); to consider alternatives to the lifetine
injunction; to possibly make further findings of fact; and in al
i kelihood, to prescribe an injunction of different duration than
that originally inposed in the February 1 order. Thus, the
analysis that the district court’s instruction obliges the
bankruptcy court to performis a far cry froma “purely

mechani cal, conputational, or mnisterial task.” W therefore

conclude, like the Tenth Crcuit in Rex Montis, that the renand

requires the performance of a judicial function by the bankruptcy
court, and that, as a result, the district court’s menorandum
opinion and order is not a final order under § 158.
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Unsurprisingly, Appellants do not argue that the district
court’s order should be considered final because the remand calls
for the performance of a mnisterial, rather than judicial,
function. |Instead, Appellants contend that we have jurisdiction
because the district court’s decision regarding the portion of
the February 1 order determ ning that sanctions were appropriate
and awardi ng nonetary sanctions is final. Appellants point to
the fact that no further proceedings in the bankruptcy court are
necessary with regard to this portion of the February 1 order.
In their reply brief, furthernore, Appellants characterize this
non-remanded portion of the February 1 order as a discrete and
separabl e issue that may be appeal ed while the remanded portion
of the order is pending before the bankruptcy court.

Appel lants cite several factually and |l egally inapposite
cases in support of the proposition that one portion of an order
may be appeal ed al t hough anot her portion is remanded. See

Beneficial Consunmer Discount Co. v. Poltonowicz, 47 F.3d 91, 93

(3d Cir. 1995)(reviewng district court’s dism ssal of action

Wi th prejudi ce under exception to 28 U S.C. 8§ 1447(d)’ s bar

agai nst appellate review of district court’s decision to renmand
to state court for lack of subject matter jurisdiction); Colorado

Dep’t of Soc. Serv. v. United States Dep’'t of Health, 29 F.3d

519, 522 (10'" GCir. 1994) (revi ewi ng agency comm ssioner’s
di sal |l owance of four separate clains for admnistrative costs
even though a fifth claimhad been remanded). W are not

12



persuaded that this authority should govern the case before us.
Furthernore, our own research has reveal ed no case in which a
court of appeals applying a rule of finality simlar to our own
has assuned jurisdiction over an appeal of a district court’s
affirmance of the decision to award sanctions when the district
court remanded to the bankruptcy court for a determ nation of the
actual award

Even if we were to very generously construe Appellants’
brief to assert that appellate jurisdiction lies under the
col l ateral order exception, that argunent would also fail. In
order for this exception to §8 158's final order requirenent to
apply, the order appealed fromnust “(1) ‘conclusively determ ne
t he di sputed question,’” (2) ‘resolve an inportant issue
conpletely separate fromthe nerits of the action,’” and (3) ‘be
effectively unreviewabl e on an appeal froma final judgnent.’”

In re Aegis Speciality Mtg., Inc., 68 F.3d 919, 921-22 (5'" Gir.

1995) (per curiam (citations and internal quotation marks
omtted). “‘These conditions are conjunctive: failure of any
one results in the failure of jurisdiction.”” [d. at 922
(citations omtted). Although Appellants’ argunents on the first
two requirenents are hardly persuasive, their inability to
establish the third is fatal. There is no conceivabl e reason
that the bankruptcy court’s decision to award sanctions woul d not
be reviewabl e on an appeal to the district court froma final
order of the bankruptcy court determning the scope of the
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i njunction against Geenfield, once the injunction is

reconsi dered on remand. W therefore conclude that we | ack
jurisdiction over this appeal.® To find otherwi se would run
contrary to the “salutory purpose” of § 158: “to avoid pieceneal

appeal s.” See County Managenent, 788 F.2d at 314.

I11. CONCLUSI ON
For the foregoing reasons, we DISM SS the instant appeal for

want of jurisdiction.

6 Because we lack jurisdiction over the instant appeal, we
do not reach the question of whether we have jurisdiction over
Appel | ees’ cross appeal. Furthernore, in the absence of
appellate jurisdiction, we do not have the authority to stay or
suspend the appeal pending the bankruptcy court’s ruling on
remand and cannot accede to Appellants’ request that we do so.
The record will be returned to the district court.
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