IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20015

Summary Cal endar

BAM DELE OLALUVMADE
Peti ti oner- Appel | ant

ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL

JUSTI CE, | NSTI TUTI ONAL DI VI SI ON
Respondent - Appel | ee

Appeal fromthe United States District Court
For the Southern District of Texas
USDC No. H 98- CV-691

June 16, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

O alunade was convicted of solicitation to commt capital
murder on May 13, 1994. H s conviction was affirnmed on direct
appeal on May 23, 1996. A alumade did not file a petition for
di scretionary review. He filed a state application for wit of
habeas corpus, which was deni ed on Decenber 18, 1997, and he filed

a petition for wit of habeas corpus in the district court on March

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



9, 1998. The district court dismssed O alunade's petition on the
merits, and we AFFI RM

A al umade clains that he was denied effective assistance of
counsel in violation of the 6th Amendnent. He asserts that his
attorney (1) failed to perfect his direct appeal and to cite
authority to support one of his five points of error in the appeal
resulting in the waiver of that point of error, (2) failed to
informhimof the disposition of his direct appeal, and (3) failed
to inform him that he could file a petition for discretionary
revi ew

Since the Court of Appeals for the Fourteenth Judicial Grcuit
of Texas decided O alunmade's direct appeal, his claim that the
appeal was not perfected is manifestly false. d al umade al so
asserts his attorney's i nadequate briefing constituted i neffective
assi stance of counsel. The state appellate court deened wai ved hi s
claimthat the state trial court erred in failing to instruct the
jury on the defense of duress, because O alunmade's attorney cited
no authority in her brief to the appellate court to support that
point of error. However, the appellate court also noted that the
evi dence d al unade presented did not appear to support the defense
of duress under Texas |aw. To state a claim of ineffective
assi stance of appel |l ate counsel, a petitioner nust show performance
of counsel so deficient as to fall bel ow objectively reasonabl e

conduct of appellate counsel and resulting prejudice. See WIIlians



v. Collins, 16 F.3d 626, 634-35 (5th Cir. 1994). There is prejudice
where there is a reasonabl e probability that, but for the deficient
performance of counsel, the result on appeal would have differed.
See Mbss v. Collins, 963 F.2d 44, 47 (5th Gr. 1992). d al unade
has not shown any probability that the result of the appeal would
have been different had his counsel cited authority on that one of
his five points of error.

Ad al umade clains that his appellate counsel failed to inform
him of the disposition of his direct appeal. Hi s attorney
presented an affidavit in which she stated that she did in fact
inform him of the state appellate court's affirmance of his
conviction, and O alunade presented affidavits from prison mail
room enpl oyees who stated that their review of mail records showed
no letter from his attorney. W review the district court's
findings of fact for clear error. See Fairman v. Anderson, 188
F.3d 635, 640 (5th Gr. 1999). W are not persuaded that the
magi strate judge erred in his findings of fact.

Finally, O alunmade argues that his attorney failed to inform
himof his right to file a petition for discretionary review.

d al umade argues that he was deni ed effective assi stance of counsel
because his appellate counsel failed to informhimthat he could
seek discretionary review after his direct appeal. Hi s appellate
attorney stated that she did so informhim and the nagi strate was

convinced that d alunmade's clai mwas not supported by the facts.



W see no error in the mgistrate's findings of fact.

Furthernore, thereis noright to counsel to prepare petitions
for discretionary review. See Ross v. Mffitt, 417 U S. 600, 619
(1974). In WAinwight v. Torna, the Court reversed this court's
grant of the wit of habeas corpus to a petitioner who clained
i neffective assistance of counsel because his counsel failed to
tinely file a petition for discretionary review. See Wai nwi ght v.
Torna, 102 S. Ct. 1300, 1301 (1982). The Court held that under Ross
v. Mffitt, the petitioner could not claimineffective assistance
of counsel for failure to perfect a petition for discretionary
appeal since there was no right to counsel on discretionary review.
See id.

d al umade' s argunent anounts to the claimthat his counsel on
direct appeal was ineffective rather than any claim about the
conduct of a discretionary appeal t hat never occurr ed.
Nevert hel ess, O al unade argues that he was harned by the attorney's
failure to informhimof his right to petition for discretionary
review because that prevented him from doing so. The all eged
attorney msconduct in this case is equivalent to that in
VWai nwight v. Torna, in which the Suprene Court held that no
constitutional right was i nplicated. d alunade does not argue that
his attorney's conduct had any effect on his direct appeal of

right.



Since Aalumade filed his petition after the effective date of
the Antiterrorismand Efffective Death Penalty Act ("AEDPA"), its
provi sions govern his claim See Geen v. Johnson, 116 F.3d 1115,
1119-20 (5th Gr. 1997). dJdalunmade's clains were presented to the
Texas Court of Crimnal Appeals in his state application for wit
of habeas corpus. The state court denied his clains. Wen the
Texas Court of Crim nal Appeals denies a claim that clai mhas been
adj udicated on the nerits. See Ex parte Torres, 943 S.W2d 469,
472 (Tex. Cim App. 1997). Wen a petitioner's claim has been
adjudicated on the nerits in state court proceedings, a federa
court shall not grant a wit of habeas corpus unless the state
court's adjudication of the claim

(1) resulted in a decision that was contrary to, or involved

an unreasonable application of, clearly established Federal

| aw, as determ ned by the Suprene Court of the United States;

or

(2) resulted in a decision that was based on an unreasonabl e

determ nation of the facts in |light of the evidence presented

in the State court proceeding.
28 U.S.C. § 2254(d). The state court's disposition of this claim
was consistent with existing Suprene Court precedent, and its
application of the lawto the facts was reasonable. The nagistrate
judge correctly determned that O alunade was not entitled to
relief.

Under Teague v. Lane, newrules of crimnal procedure will not

be established on collateral review. See Teague v. Lane, 489 U. S.

288 (1989). The State raises the Teague defense for the first tine

5



on appeal. W have discretion to apply the Teague bar even though
the state has wai ved the defense. See Caspari v. Bohlen, 510 U S
383, 389 (1994). This court refused to apply the Teague defense
the state waived i n Bl ankenship v. Johnson, 188 F.3d 312, 316 (5th
Cr. 1997). There, the petitioner clained ineffective assistance
of counsel for failing to inform him of the possibility of
di scretionary appeal, including the state's petition for
di scretionary appeal that resulted in the reinstatenent of his
conviction. See id. In viewof the disposition of this appeal, we
do not deci de whether to apply the Teague bar under these different
ci rcunst ances.

Since dalumde's argunents supporting his claim of
ineffective assistance of counsel lack nerit, we affirm the
di sm ssal of his petition.

AFFI RMED.



