IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20102
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
Pl TER W LLI AM LONDONO DUQUE,
al so known as Piter WIIliam
Londono, al so known as Raf ael
A. Ji nenez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CR-H 98-275

" December 14, 1999
Before JOLLY, H GE NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Piter WIIliam Londofio Duque was convicted for inportation of
heroi n and possession with intent to distribute heroin and has
appeal ed his sentences. Londofio Duque contends that the district
court erred in refusing to adjust his offense | evel because of
his mnor role in the offense. The district court’s

determ nation that a defendant did not play a mnor or mnina

role in the offense is a fact finding which this court reviews

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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for clear error. United States v. Brown, 54 F.3d 234, 240 (5th

Cir. 1995). Londofio Duque “bears the burden of proving his mnor
role in the offense by a preponderance of the evidence.” |[d.
Londofio Duque was carrying a substantial anount of heroin and was

sentenced on the basis of that anpbunt only. See United States v.

Val enci a- Gonzal es, 172 F.3d 344, 346-47 (5th GCr. 1999), cert.

denied, (U S. Cct. 4, 1999) (No. 99-5249). Londofio Duque
provi ded no evidence, apart fromhis own statenent, show ng that
he was substantially | ess cul pable than other participants. See

United States v. Buenrostro, 868 F.2d 135, 138 (5th GCr. 1990).

The district court’s ruling was not clearly erroneous and is
AFFI RVED,

Londofio Duque contends that the district court erred in
refusing to depart downward fromthe guideline inprisonnent
range, under U.S.S.G 8§ 5K2.12, p.s., because the offense was
comm tted under duress. The district court refused to depart
downwar d because it found Londoiio Duque’ s suggestion of coercion
i npl ausi ble. “The district court did not refuse to depart in
violation of |aw or because of a m staken application of the
guidelines, nor did it do so out of a mstaken belief that it

| acked the power to do so.” United States v. Mrgan, 117 F. 3d

849, 860-61 (5th CGr. 1997). Under these circunstances, this
court lacks jurisdiction to review the district court’s refusal

to depart downward. |d. at 861 (citing United States v. Leonard,

61 F.3d 1181, 1185 (5th Cr. 1995), and United States v. D Mrco,

46 F. 3d 476, 478 (5th G r. 1995)). This portion of the appeal is
DI SM SSED. Di Marco, 46 F.3d at 478.
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AFFI RVED | N PART; DI SM SSED | N PART.



