UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20105

APG 3, | NC.,

Pl ai ntiff-Appellant,
VERSUS

UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 97- CV- 3055)
Decenpber 14, 1999

Before PCOLI TZ, GARWOCD and DAVIS, Crcuit Judges.
PER CURI AM *

After reviewing the record and considering the briefs of the
parties and their oral argunment, we agree with the district court
that plaintiff failed to denonstrate that it filed a tinely
admnistrative claimfor a tax refund. Therefore, for essentially
the reasons stated by the magi strate judge in her Novenber 6, 1998
report and recomrendati on, we agree that the district court did not
have jurisdiction to consider this suit. Accordingly, the judgnent
of dismssal of the district court is nodified to a judgnent
dismssing this suit without prejudice for |lack of jurisdiction.
The judgnent of the district court is

AFFI RVED as nodi fi ed.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



