IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20153
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

SERG O ALANI'S, al so known as
Sergio Al aniz, also known as La Paca,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 97-CR-153-9

Sept enber 25, 2000
Bef ore REAVLEY, DeMOSS and BENAVIDES, Circuit Judges.

PER CURI AM *

Sergio Alanis appeals his jury-trial conviction for
conspiracy to distribute and possession with the intent to
distribute mari huana, 21 U S.C. 88 841(a)(1) & (b)(1)(A) (Count
1); continuing crimnal enterprise (CCE)(Count 2), 21 U S. C
8§ 848; aiding and abetting the possession with the intent to
di stribute mari huana, 21 U S.C. 88 841(a)(1l) & (b)(1)(B) and 2
USC 8§82 (Counts 7 and 8); noney |laundering, 18 U S.C. 8§ 18
1956(a) (1) (A (i) & (a)(1)(B)(i) (Count 9); and conspiracy to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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[ aunder noney, 18 U. S.C. § 1956(h) (Count 10).

Al anis avers that the CCE jury instructions were flawed and
that the district court erroneously told the jury that it could
consider Count 1, the |esser-included conspiracy count, as a
predi cate offense. W have reviewed the CCE jury instructions

and find no plain error. Richardson v. United States, 526 U S.

813, 824 (1999); United States v. R os-Quintero, 204 F.3d 214,

216 (5th Gr. 2000), United States v. Taylor, 210 F.3d 317, 319

(5th Gr. 2000). Because the jury convicted Alanis on Counts 1
7, and 8, the jury unani nously agreed on which three violations
constituted the series for CCE violation. Moreover, the jury
indicated that their verdicts were unaninous. The district court
also did not err in instructing the jury that it could consider
Count 1, the |esser-included conspiracy count, as a predicate

offense. United States v. Hicks, 945 F. 2d 107, 108 (5th G

1991).

Al anis chall enges the sufficiency of the evidence supporting
his conviction on Count 8 for aiding and abetting the possession
of mari huana with the intent to distribute. He also argues that
because the evidence is insufficient to support his conviction on
Count 8, one of the predicate drug of fenses underpinning his CCE
conviction, that conviction nust also be reversed. To convict a
def endant of engaging in a CCE, the Governnment nust prove beyond
a reasonabl e doubt that the defendant organized, supervised or
managed five or nore persons in a continuing series of at |east
three drug violations fromwhich he obtained substantial incone.

Garrett v. United States, 471 U. S. 773, 786 (1985).
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To prove possession with intent to distribute marihuana, the
Gover nnment nust establish (1) knowi ng (2) possession of a
control |l ed substance (3) with intent to distribute it. United

States v. Gonzales, 121 F.3d 928, 936 (5th Cr. 1997).

To prove that an individual aided and abetted in the
possession with intent to distribute mari huana, the Governnent
must prove that the elenents of the substantive offense occurred
and that the individual associated wth the crimnal venture,
purposefully participated in the crimnal activity, and sought by
his actions to nmake the venture succeed. See id. at 936; 18
US C 8 2. Association neans that the defendant shared in the

principal’s crimnal intent. United States v. Jaramllo, 42 F. 3d

920, 923 (5th Cr. 1995). Participation neans that the defendant
performed sone action designed to achieve the goal of the crine.
Id. A defendant may be convicted of aiding and abetting the
of fense of possession with intent to distribute a controlled
substance even if he did not have actual or constructive
possession of the controlled substance. Gonzales, 121 F. 3d at
936.

We have reviewed the record and find that the evidence was

sufficient to sustain Alanis’ conviction on Count 8. Jackson v.

Virginia, 443 U S. 307, 319 (1979). Accordingly, Alanis’ CCE
conviction is also affirnmed inasnuch as the jury found himguilty
of the three predicate offenses.

Al ani s argues, and the Governnent concedes, that his
conviction on Count 1 of the indictment nust be vacated. Count 1

charged Alanis with conspiracy to possess mari huana with the
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intent to distribute. Because conspiracy is a |lesser-included
of fense of the CCE charged in Count 2, his conviction on Count 1

vi ol ates doubl e jeopardy. See Rutledge v. United States, 517

U S 292, 307 (1996); United States v. Dixon, 132 F.3d 192, 196

(5th Gr. 1997). Though we vacate Al anis’ conviction on Count 1
we do not remand for resentencing. |If it is clear that the drug-
conspiracy conviction did not lead the district court to inpose a
har sher sentence for engaging in a CCE, there is no need to
remand. Dixon, 132 F.3d at 196.

Here, the district court nerged the drug-conspiracy count
into the CCE count and did not consider the evidence relating to
the conspiracy count for purposes of sentencing. Alanis was
sentenced to 240 nonths for Count 2 (the statutory mninmum wth
the termto run concurrently with Counts 7, 8, 9, and 10. Thus,
the sentence for the CCE count was no harsher than it woul d have
been wi thout the drug-conspiracy conviction.

Lastly, Al anis suggests that counsel was ineffective. The
general rule in this circuit is that a claimof ineffective
assi stance of counsel cannot be resolved on direct appeal when
the claimhas not been raised before the district court since no
opportunity existed to develop the record on the nerits of the

allegations. United States v. Navejar, 963 F.2d 732, 735 (5th

Cir. 1992). The record is not sufficiently devel oped for this

court to consider any claimof ineffective assistance of counsel.
For the foregoing reasons, we VACATE Al anis’ CONVI CTI ON on

Count 1. O herw se, we AFFIRM Al ani s’ CONVI CTI ONS and SENTENCE

on the remaini ng counts.



