IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20218
Summary Cal endar

RAYMOND SPI CER
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 98- CV-695

~ Cctober 5, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Raynond Spi cer, Texas prisoner #696206, seeks a certificate of
appeal ability (“COA”) to appeal the dism ssal of his habeas corpus
application as barred by the one-year statute of limtations in 28
U S C 8§ 2244(d). Because the district court’s denial of federal
habeas relief is based upon procedural grounds w thout analysis of
t he underlying constitutional clains, “a COA should i ssue when the

prisoner shows, at l|east, that jurists of reason would find it

debat abl e whet her the petition states a valid claimof the denial

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



of a constitutional right and that jurists of reason would find it
debat abl e whether the district court was correct in its procedural

ruling.” Slack v. MDaniel, 120 S.C. 1595, 1604 (2000).

Spicer’s state court conviction becane final well before the
effective date of the AEDPA; thus, Spicer had until April 24, 1997,
to file his § 2254 petition. See Fl anagan v. Johnson, 154 F.3d

196, 200 (5th Gr. 1998). Spicer did not file his § 2254 petition
until March 10, 1998. Accordingly, unless the one-year grace
period was tolled, Spicer’s petition is untinely.

Subsequent to the district court’s dismssal of Spicer’s
§ 2254 petition, this court held that a purported four-nonth del ay
in receiving notice of the denial of a state habeas application

could constitute a rare and excepti onal circunstance warranting the

equitable tolling of the one-year [imtation period. Phillips v.
Donnelly, 216 F.3d 508, 511 (5th GCr.), rehearing granted and

opi ni on nodi fied, 2000 W. 1191624 (5th G r. 2000). Spicer contends

that he did not receive notice of the denial of his state habeas
application until sonetine in early 1998. Spicer’'s state habeas
application was denied on April 23, 1997. If it is established
that Spicer did not receive notice of the denial of his state
habeas application until sonetine in early 1998, his § 2254
application filed on March 10, 1998, nmay be tinely.

Spi cer has shown that reasonable jurists would find that the
district court erred in dismssing his 8 2254 petition as barred by
t he one-year statute of limtations in 8 2244(d). Slack, 120 S.C
at 1604. Hi s petition also presents at |east one facially valid

constitutional claim Hall v. Cain, 216 F.3d 518, 521 (5th Cr.




2000). A COA is GRANTED, the district court’s judgnent of
dismssal is VACATED, and the case is REMANDED to the district

court for a determnation as to when Spicer first received notice

of the denial of his state habeas application. Spi cer has the
burden of establishing when he first received notice. Phillips,

216 F.3d at 511.

Moreover, the district court’s determnation that Spicer’s
failure to notify the Texas Court of Crim nal Appeals of his change
of address caused the limtations period to expire is clearly
erroneous. A factual finding is clearly erroneous “when although
there is evidence to support it, the reviewing court on the entire
evidence is left wth the definite and firm conviction that a

m st ake has been commtted.” United States v. United States Gypsum

Co., 333 U.S. 364, 395 (1948); Fed. R Civ. P. 52(a). The state
record contains nothing showing that Spicer was nailed any
notification prior to his inquiry in January 1998. He did not
change his prior address from April to Decenber 1997, and he
notified the court of the change in January 1998. Additionally,
there was no need for Spicer to inquire periodically of the habeas
application status; the formletter of the Cerk of the Court of
Crimnal Appeals has a check-off statenent indicating that the
petitioner would be notified when a decision was reached.

COA GRANTED; VACATED and REMANDED.



