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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20316
Conf er ence Cal endar

ROVELEE HARRI S; HAROLD R HARRI S,
Pl aintiffs-Appellants,
ver sus

US CUSTOMS SERVI CE
UNI TED STATES OF AMERI CA,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 98- CV-1442

 February 17, 2000
Before EMLIO M GARZA, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

Ronel ee and Harold Harris (Harrises) appeal the dism ssal of
their conplaint against the United States Custons Service
(Custons Service) for lack of jurisdiction. The Harrises sued
the Custons Service alleging violations of the Federal Tort
Clains Act (FTCA), the Fourth Anendnent, and 42 U.S.C. 88 1983
and 1988. They did not nane the United States of Anerica as a
defendant. The United States was erroneously designated on the

docket sheet as a party-defendant. The notion of the United

States to dismss it fromthe appeal is GRANTED

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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The Harrises have not briefed any argunents on appeal
regarding the dismssal of their clains filed under 42 U S. C
88 1983 and 1988. As this court reviews only those issues

presented to it, these issues are deened abandoned. See United

States v. Brace, 145 F.3d 247, 255 (5'" Cir.)(en banc), cert.

denied, 119 S. . 426 (1998); Yohey v. Collins, 985 F.2d 222,

225 (5t Gir. 1993).

The Harrises argue that the Custons Service, as an offspring

of the Departnent of Treasury, can be sued eo nom nee because a
statute, nanely the Internal Revenue Service Reorgani zation Act
of 1998, Pub. L. No. 105-206, 112 Stat. 689, allows the

Departnent of Treasury to be sued eo nom nee. However, they did

not argue in the district court that this statute permtted the

Custons Service to be sued eo noni nee. “*The Court will not

allow a party to raise an issue for the first tinme on appea
merely because a party believes that he m ght prevail if given

the opportunity to try a case again on a different theory.

Leverette v. Louisville Ladder Co., 183 F.3d 339, 342 (5" Cr.

1999) (quoti ng Forbush v. J.C. Penney Co., 98 F.3d 817, 822 (5'"

Cr. 1996)), cert. denied, 120 S. C. 982 (2000). Accordingly,
this issue will not be considered on appeal.

Plaintiffs argue that the nmagi strate judge erred in
determ ng that their Fourth Anmendnent clainms are barred by
sovereign immunity. |In support of their position, the Harrises

cite to Bivens v. Six Unknown Naned Agents, 403 U. S. 388 (1971);

Butz v. Economou, 438 U. S. 478 (1978); and Davis v. Passnan, 442

U S 228 (1979). |d. These cases concern the ability of a party
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to sue a federal officer individually for violations of the
Constitution and do not address sovereign inmunity or the
capacity of a federal agency to be sued. As these cases do not
addr ess whet her sovereign imunity bars Fourth Amendnent cl ai ns,
they provide no aid to the Harrises’s position. Since the
Harrises’ have failed to cite to cases which relate to their
Fourth Amendnent clains, this argunent has no nerit.

The Harrises argue for the first tinme in their reply brief
that the magistrate judge erred in dismssing their clains with
prej udi ce because they should be given the opportunity to refile
their action against the appropriate party. W wll not consider
this i ssue because an issue cannot be raised for the first tine

inareply brief. United States v. Prince, 868 F.2d 1379, 1386

(5t Gir. 1989).

This appeal is without arguable nerit; it is DI SM SSED AS
FRIVOLOUS. See 5" Cir. R 42.2.

MOTI ON TO DI SM SS GRANTED, DI SM SSED AS FRI VOLOUS



