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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20589
Conf er ence Cal endar

THOVAS W SHAW
Pl ai ntiff-Appellant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON;, DR. MASTERS
MR. HEARD

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 98- CV-534

 February 16, 2000
Before EMLIO M GARZA, BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Thomas W Shaw, Texas prisoner # 185266, appeals the
district court’s dismssal of his 42 U S.C. § 1983 civil rights
action as frivolous pursuant to 28 U S.C. 8§ 1915(e)(2)(B)(i). He
argues that the district court abused its discretion in summarily
dism ssing his 8 1983 action. Because Shaw has not shown t hat
any of the prison conditions conplained of posed a risk of

serious harmand that the defendants were aware of that risk but

failed to take reasonabl e neasures to abate it, he has not shown

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that the district court abused its discretion in dismssing his
clains concerning the conditions of his confinenent as frivol ous

pursuant to 28 U.S.C. § 1915(e)(2)(B)(i). See Farner v. Brennan,

511 U. S. 825, 847 (1994).
Shaw argues that he was deni ed adequat e nedi cal care because
he has been required to go to a pill window to get his heart
nmedi cati on and he has not been given nasal spray for nasal
pol yps. Shaw has not been denied heart nedication and his
di sagreenent with his nedical treatnent for his nasal polyps is

not actionabl e under § 1983. See Reeves v. Collins, 27 F.3d 174,

176-77 (5th Cr. 1994); Varnado v. Lynaugh, 920 F.2d 320, 321

(5th Gr. 1991). He has not shown the district court abused its
discretion in denying this claimas frivol ous under
8§ 1915(e)(2)(B)(i)-.

Shaw argues that he was deni ed access to the courts because
he is not allowed to use the law library for at |east ten hours
per week. Because Shaw has not alleged that his position as a
litigant in a particular case was prejudi ced, he has not shown

that the district court abused its discretion in dismssing this

claimas frivolous under § 1915(e)(2)(B)(i). See Walker v.
Navarro County Jail, 4 F.3d 410, 413 (5th Cr. 1993).

The district court’s dismssal of Shaw s § 1983 action
counts as a “strike” under 28 U S.C. 8§ 1915(g), and this court’s
di sm ssal of his appeal as frivolous also counts as a “strike”

under 8§ 1915(g). See Adepegba v. Hammons, 103 F. 3d 383, 386-88

(5th Gr. 1996). Shaw has accunul ated two “strikes” and if he

accunul ates a third “strike,” he will not be able to proceed |IFP
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in any civil action or appeal unless he is under inmm nent danger
of serious physical injury. See 8§ 1915(9).
APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG | SSUED.



