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PER CURI AM *

Duc Hung Lampl eaded guilty to conspiracy to commt food stanp
fraud and noney laundering in federal district court. As an
enpl oyee of a retail food market, Lam engaged in food stanp fraud
by purchasing legitimate food stanp benefits at a di scount for cash
and then making it appear that the food stanp beneficiary had

purchased food at another retail outlet for the full value. The

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



paynments fromthe illegal redenption of food stanp benefits were
deposited in store accounts, and the proceeds were provided to the
enpl oyees to purchase additional food stanp benefits for cash. The
district court sentenced Lamto 37 nonths’ inprisonnent, two years’
supervi sed release, and ordered him to pay restitution to the
United States Departnent of Agriculture in the anmount of
$818, 732.57. Lam now appeal s.

| . ANALYSI S

A Wai ver of right to appeal restitution
Adopting the recommendation in the presentence report (PSR

the district court ordered Lamto pay restitution pursuant to 18
US C 8 3663A (the Mandatory Restitution to Victins Act). I n
Lami s plea agreenent, he “waived the right to appeal the sentence
or the manner in which it was determ ned as the grounds set forth
in Title 18, United States Code, Section 3742 except” for any
upward departure from the Sentencing Quidelines range. The plea
agreenent further provided that Lam had agreed to pay any fine or
restitution order; however, no nmention of restitution is contained
in the provisions discussing Lanmis waiver of his right to appeal.
Additionally, the Governnent states that “it is beyond cavil that
Lam was not adnoni shed with respect to the provisions of § 3663A”
and that “the parties did not contenplate that the waiver in the
pl ea agreenent included the order of restitution.” Under the
particular circunstances of this case, we conclude that Lams
general waiver of his right to appeal his sentence did not include
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the district court’s restitution order.?

B. Restitution Order

Lam argues that the district court failed to give any reasons
or state any facts supporting its restitution order, and he argues
that the restitution order was excessive. Lamstates that he had
no assets, that he was a 24-year-old enployee, that he “did not
enjoy the fruits of this illegal schene beyond his sinple

enpl oynent,” that he did not share in any of the planning of the
schene, and that he had no authority over any of the accounts into
which the illegally obtained noney was deposited. Lam cont ends
that requiring him to pay the full amount of restitution
establishes that the district court “wholly failed to consider

[ Lami s] financial resources and earning ability.”

As conceded by Lam he did not object to the recommendation in

2 This Court has yet to address whether a general waiver of
a right to appeal a sentence enconpasses the right to appeal a
restitution order. O her circuits have reached the issue with
differing results. See United States v. Broughton-Jones, 71 F.3d
1143, 1146-47 (4th Gr. 1995) (general waiver of right to appeal a
sentence does not include a challenge to the legality of a
restitution order); United States v. Ready, 82 F.3d 551, 553-60 (2d
Cr. 1996) (explaining that wunder circunstances presented, the
wai ver of appeal in plea agreenent did not operate as a waiver of
right to appeal restitution); see also United States v. Zink, 107
F.3d 716 (9th G r. 1997) (waiver of right to appeal sentence
applied to sentence of confinenment and not restitution order); but
see United States v. Greger, 98 F.3d 1080, 1081-82 (8th G r. 1996)
(wavi er of right to appeal all nonjurisdictional issues and failure
to object to restitution order constituted waiver of appeal of
restitution order); United States v. Lester, 200 F. 3d 1179, 1179-80
(8th Cr. 2000) (defendant waived his right to challenge the
restitution order when he agreed in the plea agreenent to pay
what ever restitution was ordered).
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the PSR that he be ordered to pay restitution for the full anount
of fraudulently obtained proceeds during his involvenent in the
schene. Nor did he object to the restitution order at sentencing.

A restitution order is wusually reviewed for an abuse of
di scretion; however, when no objection was nade in the district
court, as in this case, reviewis limted to plain error. United
States v. Myers, 198 F.3d 160, 168 (5th Cr. 1999), cert. denied,
120 S. C. 2230 (2000). Under Rule 52(b) of the Federal Rules of
Crimnal Procedure, this Court may correct forfeited errors only
when t he appellant shows that there was an error, which was clear
or obvious, and which affected his substantial rights. United
States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc).

Lami s contention that the district court erred in ordering him
to make restitution of $818,732.57 in light of his insufficient
resources is wthout nerit. As previously set forth, Lams
restitution was based upon 8 3663A, which nakes restitution
mandatory for of fenses i nvol ving fraud wi t hout consi deration of the
defendant’s ability to pay. 8 3663A(a)(1l); Myers, 198 F. 3d at 168.
The district court thus was required to order restitution in the
anount of the loss wthout considering Lams financial

circunstances. See Myers, 198 F.3d at 169.°

3 Lamis financial resources is a factor to be considered only
when determ ning whether restitution is to be nmade i mredi ately or
t hrough a schedul e of paynents. 18 U S. C. 8 3664(f)(2)(A). The
district court considered Lanis ability to pay when ordering the
manner in which restitution was to be nade. The district court
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Wth respect to Lanis contention that the anount of
restitution was excessive, Lam nmade no objection to the PSR s
determnation of the loss resulting from the food stanp schene
during the tine of Lamis involvenent in the offense. The district
court adopted the PSR # Lam bore the burden of denopnstrating that
the information in the PSR was incorrect, and the district court
was free to adopt the information in the PSR when Lam presented no
evidence to rebut the PSR s cal cul ation. See United States v.
dinsey, 209 F.3d 386, 393 (5th Cr. 2000), petition for cert.
filed (U S. June 11, 2000) (No. 99-10242). Lam has not shown any
error, much less plainerror, with the district court’s restitution
or der.

C. Rul e 11 Adnoni shnment Regardi ng Restitution

Lam argues that his guilty plea was not voluntarily and
intelligently given because the district court failed to adnoni sh
himwith respect to the possibility of having to pay restitution.

Specifically, Lam contends that this omssion constituted a

ordered that Lampay the restitution imediately, “and if it cannot
be paid imediately, it will be due in installnments to comence
after the date of this judgnent pursuant to a paynent schedul e t hat
wll be set up by the court.”

4 Likewi se, Lami s assertion that the district court failed to
give reasons for its order of restitution is without nerit. The
PSR provided that Lamwas to be held responsible for fraudulently
obt ai ned proceeds in the anmount of $818,732.57, which was the
anount of proceeds | aundered between Decenber 1996 and June 1997.
As set forth above, the district court adopted the reasoni ng of the
PSR.



viol ation of Rule 11 of the Federal Rules of Crim nal Procedure and
t hat such error was not harmn ess.

“I'n reviewi ng whether the district court conplied wwth Rule
11, this Court ‘conduct[s] a straightforward, two-question
‘“harm ess error’ analysis: (1) Dd the sentencing court in fact
vary fromthe procedures required by Rule 11, and (2) if so, did
such variance affect substantial rights of the defendant?”
dinsey, 209 F.3d at 394 (quoting United States v. Johnson, 1 F.3d
296, 298 (5th Cr. 1993) (en banc)). A “substantial right” is
vi ol at ed when the defendant’ s “know edge and conprehensi on of the
full and correct information would have been likely to affect his
W llingness to plead guilty.” dinsey, 209 F.3d at 394 (quoting
Johnson, 1 F.3d at 302).

The district court did not inform Lam as required by Rule
11(c) (1), that he nay be ordered to pay restitution. Although the
pl ea agreenent stated that “[t] he defendant acknow edges that he
may be required to nake full restitution” and that any fine or
restitution ordered by the court was due imediately, the plea
agreenent did not give any indication of a restitution anmount. The
pl ea agreenent and the district court, however, both infornmed Lam
of the possibility having to pay fines totaling at |east $500, 000.

The plea agreenent infornmed Lam that the maximum fine for
count one (food stanp fraud) was $250, 000 and that the maxi mumfine

for count two (noney | aundering) was $250, 000. When di scussing the



fines for count one, the district court stated that “[t] he penalty

on this count is inprisonnent not to exceed 5 years and/or a fine

not to exceed $250,000.” Wth respect to count two, the court
stated that “[t]he penalty on this count is inprisonnent . . . not
to exceed 20 years and/or a fine not to exceed $250,000 . . . ."°

The district court’s adnoni shnent in regard to the anmounts Lam
faced as fines can be consi dered when determ ni ng whet her Lam was
advi sed of the possibility of paying restitution. dinsey, 209
F.3d at 395 (“It is the anobunt of liability, rather than the | abel
‘restitution,’ that affects [the defendant’s] substantial rights.
‘Whet her the anount to be paid is classed as restitution or fine
ordinarily makes little difference in its bite[.]’”) (citation
omtted). Ginsey s sentence for his participationin a food stanp
fraud scheme included restitution in the anount of $1, 266, 317. See
id. at 392. Nei ther the plea agreenent nor the district court
informed Ginsey of the possibility of having to pay restitution,
but the district court did informhimthat he could be fined up to
$1, 000, 000. See id. at 394-95. Noting that a warning about a fine
had the sanme effect as an adnoni shnent about restitution, this
Court held that dinsey was not prejudiced “so long as his

liability d[id] not exceed the nmaximum anount that the court

5> The CGovernnent makes the argunent that the district court

alerted Lamto the possibility of a fine of up to $1.7 mllion.
Al t hough we understand the argunent, because the district court’s
adnoni shment regarding the figure of $1.7 m|lion was anbi guous, we

are loathe to rely on that particul ar adnoni shnent.
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informed hi mcould be inposed as a fine.” 1d. at 395. Even though
A@insey’'s restitution order exceeded the $1,000,000 fine about
which dinsey was warned, rather than remanding the case, we
reduced the restitution order from$1, 266, 317 to $1, 000, 000. 1d.

In the instant case, we conclude that the district court’s
adnoni shnents sufficiently warned Lam that he was subject to a
total liability of $500,000 in fines. As in Ginsey, we MOD FY the
restitution anount to $500, 000, the total anount that the district
court infornmed Lam he m ght have to pay. After this nodification,
Lam cannot show that a substantial right was viol ated.

AFFI RMED AS MODI FI ED.



