UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-20698

W LLI AM RAYMOND EUBANKS, DR,
Pl ai ntiff-Appellant,

VERSUS

PROVI DENT LI FE & ACCI DENT | NSURANCE COWMPANY,
Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Southern District of Texas

(H 97- CV- 4227)
Narch 20, 2000

Bef ore JOLLY and DeMOSS, Circuit Judges, and DOAD, " Di strict Judge.
PER CURI AM **

I n August 1989, defendant-appellee Provident Life & Accident
| nsurance Conpany ("Provident") issued to plaintiff-appellant Dr.
W liam Randol ph Eubanks ("Eubanks") a disability incone policy
providing for the paynent of nonthly benefits in the event of

"total disability." Under the policy, if Eubanks suffered total

District Judge of the Northern District of Chio, sitting by
desi gnati on.

“Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



disability as a result of "accidental bodily injury" he would
receive benefits for the rest of his life; if Eubanks suffered
total disability as a result of "sickness" he would receive
benefits only until his sixty-fifth birthday.

On Septenber 9, 1991, Eubanks suffered a hypertensive crisis?
or stroke? during which his vision dimnished such that the world
| ooked to him as though "sonebody had closed the blinds." A
physi ci an associ ate checked Eubanks’ blood pressure during the
incident and found it to be "excruciatingly high." Eubanks had a
history of high blood pressure but had controlled it wth
medi cation. Eubanks also had a history of vision problens in his
| eft eye which resulted in sone |oss of visual acuity in that eye.
Foll ow ng the incident on Septenber 9, 1991, Eubanks states that he
suffers fromlack of depth perception and as a result, has been
unable to perform his enploynent as a urological surgeon. The
parties do not dispute that Eubanks is totally disabled from
performng his job. Eubanks filed a claimfor disability benefits
with Provident on a formin which he indicated that his claimfor
total disability was one resulting from injury rather than
si ckness. For three years Provident nmade paynents on Eubanks’
claim However, in 1995 Provi dent advised Eubanks that his claim

was one for disability resulting from sickness rather than from

! Hypertension is high arterial blood pressure. A
"hypertensive crisis" is "an episode of sudden increased bl ood
pressure.”

2 A stroke is a "cerebrovascul ar” incident depriving the brain
of oxygen.



injury and that it would discontinue the paynents on Eubanks’
sixth-fifth birthday in Septenber 1997, which it did. Eubanks
filed suit in Decenber 1997 in Texas state court all egi ng breach of
contract. Provident renoved to the Southern District of Texas on
grounds of diversity jurisdiction. Eubanks noved for summary
j udgnent on t he grounds that Provident was estopped fromcont endi ng
t hat Eubanks’ disability resulted fromsickness rather than injury.
Provident noved for sunmary judgnent contending that Eubanks’
disability was the result of sickness rather than injury. The
district court deni ed Eubanks’ notion, granted Provident’s notion,
and entered a final judgnent dism ssing the case. Eubanks appeal s.

We have carefully reviewed the briefs, the record excerpts,
and rel evant portions of the record itself. W have also carefully
consi dered the argunent of counsel for both sides. For the reasons
stated by the district court inits order entered June 2, 1999, we
are persuaded that the final judgnent entered contenporaneously
therewith should be and is

AFFI RMED.



