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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20761
Conf er ence Cal endar

STEVEN E. DANI EL,
Pl ai ntiff-Appellant,

ver sus

AVERI CAN BROADCASTI NG CO.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 98-CV-3411

~ April 12, 2000
Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Steven E. Daniel, Texas prisoner

#450142, seeks |eave to proceed in fornma pauperis (IFP)

followng the district court’s certification that his appeal
fromthe dismssal of his civil-rights conplaint was taken in
bad faith.
Dani el ’s notions for appointnment of counsel are DEN ED
Daniel’s allegations do not support a claimthat the

def endant entered into a conspiracy wth prison officials to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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deprive Daniel of his constitutional rights. Accordingly, the
district court did not abuse its discretion in dismssing the
conplaint as frivolous under 28 U S.C. 8§ 1915(e)(2)(B)(i). See
Harper v. Showers, 174 F.3d 716, 718 (5th Cr. 1999)

Dani el ’s appeal is without arguable nerit and is frivol ous.

Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).

Accordingly, Daniel’s IFP notion is DENI ED and the appeal is
DI SM SSED. 5TH QR R 42.2.
The district court’s dismssal of the present case and this
court’s dismssal of Daniel’s appeal count as two “strikes”
agai nst himfor purposes of 28 U S.C. § 1915(g). Daniel had

al ready accunul ated one strike in Daniel v. Scheiner, No. 99-

20978 (S.D. Tex. Dec. 16, 1999). Because he now has three
strikes under the statute, Daniel may not proceed |IFP in any
civil action or appeal filed while he is incarcerated or detained
inany facility unless he is under inmm nent danger of serious
physical injury. 8§ 1915(q).

| FP DENI ED, APPEAL DI SM SSED;, SANCTI ON | MPOSED



