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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20870
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MASSOCD DANESH PAJOCH,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 98- CV-3402

~ January 25, 2000

Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Massood Danesh Paj ooh seeks a certificate of appealability
(“COA") to appeal the district court’s denial of his 28 U S. C
8§ 2255 notion. He argues that trial counsel was ineffective in
failing to advise himproperly as to pleading guilty, in failing
to present a proper defense theory, in disallowng himto testify
on his own behalf, and in failing to conduct adequate pretrial
investigation. He also asserts that he was denied his

constitutional right to testify and that the Governnent engaged

in msconduct when it used the perjured testinony of M chael Kent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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St ephens.

To obtain a COA, Pajooh nmust nake a substantial show ng of
the denial of a constitutional right. See § 2253(c)(2). He has
not made such a showing with regard to any of his clains of
i neffective assistance of counsel. He has, however, nade the
requi site showng with regard to his claimthat his
constitutional rights were violated when his counsel refused to
permt himto testify. Accordingly, we GRANT hima COA on this
i ssue, VACATE the district court’s judgnment, and REMAND with
instructions that Pajooh is to file a supplenent to his 8§ 2255
nmotion setting forth in greater detail the circunstances

surrounding his failure to testify. See United States V.

Martinez, 181 F.3d 627, 628-29 (5th Gr. 1999).

| f, once this is done, the record does not concl usively show
that Pajooh is entitled to no relief, the district court is
directed to conduct an evidentiary hearing to determ ne whet her

Paj ooh was denied his right to testify. See United States v.

Hughes, 635 F.2d 449, 451 (5th Gr. 1981); 8§ 2255. Pajooh’s
request for COA on his other issues is DENNED. H's notion for an
expedi ted appeal is DEN ED as noot.

COA GRANTED in part, DENED in part; VACATED AND REMANDED.



