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Before JONES and BENAVIDES, Circuit Judges, and COBB," District
Judge.

PER CURI AM **

This appeal presents issues arising out of a fatal traffic

District Judge of the Eastern District of Texas, sitting by
desi gnation

Pursuant to 5TH CIR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the |imted circunstances set forth in 5TH GR
R 47.5. 4.



acci dent that occurred on Novenber 14, 1996. Lester Lanon, driving
a tractor/trailer rig which was then covered under a general
i nsurance policy issued by Pennsylvania General |nsurance Conpany
(PA) to AG Perry & Son, Inc. (P & S), the truck’s owner, was
attenpting to conplete a turn on U S. H ghway 59, in Texas. Before
he could conplete the turn into a crossover on the highway, two
vehi cl es, one passenger car and one van, struck the trailer which
was t hen bl ocki ng t he sout hbound | anes of traffic. Athird vehicle
narrow y avoided the collision and instead struck several highway
signs. The driver who hit the signs suffered mnor injuries; the
driver of the van suffered various injuries but survived the
accident; the driver and the passenger of the third vehicle,
Donovan Johnson and Joshua Huckaby respectively, were killed in the
col l'i sion.

The insurance policy issued by PA@ provided coverage up to
$1, 000, 000 per *“accident” for the term from August 1, 1996, to
August 1, 1997. An “accident” under the terns of the policy is
defined as “bodily injury and property damage resulting from
continuous or repeated exposure to substantially the sane
conditions.” Additionally, the policy contained an MPC 90
endorsenent (referred to by the parties variously as a BMC 90
endorsenent or a MCS-90 endorsenent). This endorsenent, as
requi red by federal |law, provides coverage to any final judgnent
recovered against P & S, regardless of whether the vehicle
specifically involved in the accident was naned in the policy.

PE@, then, under the terns of the endorsenent, is entitled to



recover from P & S reinbursenent for any paynents nmade in
accordance wth the endorsenent that were not otherw se payable
under the terns of the policy.

Thi s appeal concerns matters stemming froma lawsuit filed in
state court by Joshua’'s parents, Rick Huckaby and Jeri Boyd,
against Lanon and P & S which alleged Lanon to be at fault for
Joshua’ s deat h. Donovan’s parents also filed suit as did the
driver of the van, Louis Wrick. In response to this suit, Pd
filed an action for declaratory judgnent, in federal court, seeking
to have the district court construe under federal |aw severa
provi sions of the insurance contract now at issue. Specifically,
PE@ sought a determnation that the clains of the respective
defendants arose from but one accident and that its potentia
liability on those clainms exceeded policy limts. PQA thus sought
declaration that despite this potential liability, its maxinmum
exposure under the insurance contract was the policy limt of
$1, 000, 000. Huckaby and Boyd, in response, filed a counter-claim
in district court seeking a declaration that PG would be
responsi ble, under the ternms of the endorsenent, for any fina
j udgnent against P & S.

The parties subsequently entered into settl enent negoti ati ons
which later resulted in all parties, except Huckaby and Boyd,
settling their claims for a total of $1,056,687.94. Huckaby and
Boyd refused to participate in the settlenent.

PA then noved for sunmary judgnment in the district court as

to its declaratory action and with respect to Huckaby and Boyd’ s



counterclaim The district court granted that notion and entered
final sunmary judgnent for PE on Septenber 30, 1999.

Huckaby and Boyd now conplain that the district court erred in
finding, as stated in its Menorandum Qpi ni on and Order of the sane
date, that the incident of Novenber 14, 1996, constitutes one
accident or occurrence under the terns of the policy, thus the
$1, 000,000 policy Iimt applies to any and all clainms arising out
of that accident; and, further, that the district court erred in
finding that the plain terns of the endorsenent, when read in
conjunction with the policy, mandates its application to the facts
of this accident but presents no anbiguity where it states that it
applies “within the limts of |liability prescribed herein.”
Huckaby and Boyd nmaintain that error lies in the district court’s
concl usion, reasoned fromthese findings, that the endorsenent is
subject to the limts of the policy itself, and, as P & S had
exhausted the policy Ilimt by settling the various other clains
against it, PA has no further duty to defend or indemify P & S
agai nst any clains arising fromthe Novenber 14, 1996 acci dent.

This appeal presents no material factual disputes. Rather
Huckaby and Boyd dispute the district court’s application of the
relevant law to the facts of the case. Qur careful review of the
briefs and the applicable |aw, however, convinces us that the
district court did not err in concluding that P & S had exhausted
the limts of its insurance policy with respect to this accident,
thus relieving PG of any further duties. Therefore, for

essentially the reasons stated by the district court in its



carefully reasoned Menorandum Opi ni on and Order entered Septenber
30, 1999, we AFFIRM the judgnent of the district court in all
respects.

AFF| RMED.



