IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-21026
Conf er ence Cal endar

THOVAS ANDREW GOCDEN, SR
Pl ai ntiff-Appellant,

ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 98- CV-3244

~ August 22, 2000
Bef ore KING Chief Judge, and POLITZ and WENER, C rcuit Judges.
PER CURI AM *

Thomas Andrew Gooden, Sr., Texas innmate #790889, appeals the
dism ssal as frivolous of his civil rights conplaint.

Gooden argues that his due process and equal protection
rights were violated by his initial classification at |line class
3 when he reentered TDCJ custody in 1996. He contends that Texas
law required his initial classification to be line class 1, a
classification he did not receive until February 1997. A Texas

i nmat e does not have a constitutionally protected interest in his

custodial classification or in a certain good-tinme earning

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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status. See Malchi v. Thaler, 211 F.3d 953, 958-59 (5th Gr.

2000); Wiitley v. Hunt, 158 F.3d 882, 889 (5th Cr. 1998). The

district court did not abuse its discretion in dismssing the

conplaint as frivolous. See Martin v. Scott, 156 F.3d 578, 580

(5th Gir. 1998), cert. denied, 119 S. O . 2405 (1999).

We do not consider for the first tinme on appeal Gooden’s
argunents and added al |l egati ons concerning a purported error in

the length of his sentence or concerning retaliation through

disciplinary cases. See Leverette v. lLouisville Ladder Co., 183

F.3d 339, 342 (5th Cr. 1999), cert. denied, 120 S. C. 982

(2000). Moreover, his inplied challenge to the Iength of his
sentence is an issue which nust be presented through habeas

proceedi ngs. See Preiser v. Rodriquez, 411 U S. 475, 500 (1973).

Gooden’ s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH CR.
R 42.2. The dismssal of the original conplaint as frivol ous
and the dismssal of this appeal as frivolous count as two

“strikes” for purposes of 28 U S.C. 8§ 1915(g). See Adepegba v.

Hammons, 103 F. 3d 383, 387-88 (5th Cr. 1996). W caution Gooden
that once he accunul ates three strikes, he may not proceed in
forma pauperis (IFP) in any civil action or appeal filed while he
is incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 8§ 1915(g).

APPEAL DI SM SSED. TWO- STRI KE WARNI NG | SSUED



