IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30157
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DELTON LEE MCEVEEN

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 97-CR-50012- ALL

Oct ober 18, 1999
Before JOLLY, SM TH, and BARKSDALE, Circuit Judges.
PER CURI AM *

Delton Lee McEwen appeals the denial of his second notion
for “MODI FI CATI ON OR REM SSI ON OF THE | NTEREST AND PENALTI ES”
relating to a $75,000 fine inposed by the district court
follow ng his conviction of attenpted possession with intent to
di stribute d-nethanphetam ne. MEwen did not file a tinely
notice of appeal with regard to the denial of his notion. See
Fed. R App. P. 4(b). It would be futile for this court to

remand McEwen’s case to the district court to determ ne whet her

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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there was excusable neglect in filing the late notice of appeal,

see United States v. Golding, 739 F.2d 183, 184 (5th Cr. 1984),

because even if there is excusabl e neglect and the notice of
appeal fromthe order denying McEwen’s second notion for

nmodi fication or rem ssion of his fine is tinely, this court would
di sm ss McEwen’s case. The district court did not have
jurisdiction to entertain McEnmen’ s noti on because it does not fit
into the jurisdictional framework of any postconviction relief

avail abl e to MEwen. See United States v. Early, 27 F.3d 140,

141-142 (5th Gir. 1994).

McEwen’ s notice of appeal, liberally construed, is tinely as
to the district court’s denial of his notion for reconsideration
of the denial of his first notion for “MODI FI CATI ON OR REM SSI ON
OF THE | NTEREST AND PENALTI ES.” MEwen asks this court to waive
the interest paynents during his period of incarceration or to
remand his case to the district court with instructions to do so.
However, MEwen's first notion, |like his second notion, was
unaut hori zed and the district court did not have jurisdiction to
consider it. See id. at 141. The district court should have
deni ed McEwen’s notion for “MODI FI CATION OR REM SSI ON OF THE
| NTEREST AND PENALTI ES,” and McEwen’s notion for reconsideration
of the denial of that notion, as unauthorized, rather than on the
merits. See id.

As the district court was without jurisdiction to consider
McEwen’ s unaut hori zed notion for nodification or remssion of his
fine in the first instance, McEwen's notion for remand to the

district court for nodification of his fine is DEN ED. McEwen’ s
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appeal fromthe district court’s refusal to reconsider its denial
of an unaut horized notion is without arguable nerit and is

therefore DI SM SSED as fri vol ous. See Howard v. King, 707 F.2d

215, 220 (5th Gir. 1983).



