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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 99-30258

WESTLY WEST; DENNI'S LYNCH, ROBERT POLI TG
HENRY JAUVE; BRUCE VERRETTE,

Pl aintiffs-Appellants,
vVer sus
NI CK A, CONCEM, Chief of Police; CITY OF KENNER

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Loui siana
Lower Court No. 98-CV-1654-T
March 21, 2000

Bef ore JONES, DUHE, and WENER, Circuit Judges.
PER CURI AM *

Havi ng carefully considered this appeal in light of the
briefs, oral argunents, and pertinent portions of the record, we
agree with the district court’s analysis of the issues and affirm
|argely for the reasons stated in its opinion entered Novenber
23, 1998.

The issue is whether the concededly constitutional
“Little Hatch Act” of Louisiana, LA. R S. 33:2504, may be enforced

agai nst police officers who, acting as representatives of a police

Pursuant to 5TH CGR. R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except for the limted
circunstances set forth in 5THGR R 47.5.4.



officers’ association in Kenner, comunicated the association’s
endor senent of and support for a political candidate. Police Chief
Congem fired the appellants according to the direct command of the
statute.

On appeal, counsel for appellants has been less than
forthright in distinguishing between his individual clients’
interest and that of the association, which was not permtted to
intervene in the district court.! Notw thstanding the confusion,
we construe appellants’ conplaint to be that although they were
legitimately forbidden by the Little Hatch Act from personally
engaging in political activities covered by that statute while
enpl oyed as civil servants, the statute nay not constitutionally be
applied to themwhen they act as officers of the association. To
do so, appellants claim violates their First Anendnent speech and
associ ational rights.

Acting as officers of their association and through it,

the appellants caused a political contribution to, and an

. Appel  ants’ brief states: “The i ssue involved here is rather whether

associ ati ons and unions of civil service enployees may be nade a target for
attack and prevented frommnaki ng political endorsenments in their own nanme by the
strategy of termi nating union officers who carry out the official acts of the
organi zation in private and without identifying thenselves publicly in any way
as civil servants.” One might think that the association, rather than the police
officers is the appellant.

But the association could -- and did -- notice an appeal only from
the denial of intervention, a point which was not briefed and is therefore
wai ved.



endorsenent of, Candidate Stagni’s canpaign to be nmade. Such

activities, undertaken “directly or indirectly,” violate the plain
| anguage of Section 2504. Appellants contend, however, that when
they act as association officers, their conduct is shielded from
the prohibitions of the Little Hatch Act. W disagree. Like the

district court, we conclude that this court’s decision in Wachsman

v. Gty of Dallas, 704 F.2d 160, 172 (5th Gr. 1983) is

control ling:

One further problem deserves our attention
before we address the restrictions on

contri butions. The district court’s
invalidation of section 16(b)(1) regarding
endor senent s present ed at nonpolitica
gat heri ngs applied only to i ndi vi dual

enpl oyees, and not to their organizations.
The Comm ttee asserts that this ruling ignores
its first amendnent rights. These rights are
derived from the i ndi vi dual menber s

associ ational and speech rights, see Citizens
Agai nst Rent Control, and from the public’s
right to free and wuninhibited coment on
political issues. See Bellotti. Although the
district court failed to state why it reached
di fferent conclusions regardi ng Wachsman and
the Conmmttee, we perceive an appropriate
distinction that justifies its order.

[ 3] The Commttee nust act through a
spokesman. Regar di ng i ndividual enployees,
the court was obviously <concerned wth
limting an enployee’s right to endorse a
candidate at a private and/or nonpolitical
gathering (e.g., a Kiwanis Club neeting or a
nei ghbor hood bar becue). Such a setting
suggests a public enployee acting as a private
citizen. This suggestion, however, does not
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fit asituationin which an official spokesman
for an __organi zation of city enployees
announces in that capacity the organization’s
endorsenent of a particular city counci
candidate. The latter carries with it all the
perni ci ous possibilities inherent in allow ng
i ndi vidual enployees to so address politica
gat heri ngs. The arrival of an official
spokesman bearing such an endorsenent |argely
i mbues a gathering with a political flavor.
| ndeed, the appellant Commttee here is the
avowedly political arm of the city enployee
police and firefighters organi zations. Thus,
t he Gty s interests in prohi biting
endorsenents will be present in any situation
in which an organization *173 of ©city
enpl oyees desires to nmake an endorsenent.
Therefore, the trial court’s order in this
regard is affirnmed. (footnote omtted/ enphasis
added) .

VWachsman and the district court also relied on the

Suprene Court’s decision in US. duvil Service Commn v. Nat’

Ass’n of Letter Carriers, 413 U S. 548, 93 S. . 2880 (1973),

upholding simlar restrictions on political activity by civil
servants.

Because Chief Congem’'s enforcenent of the Little Hatch
Act’s ban on “direct or indirect” political activity by these
appel l ants was constitutional, we need not reach the other issues
rai sed on appeal. The judgenent of the district court in favor of
appel l ees is affirned.

AFFI RVED.



