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Summary Cal endar

JAN W GORMAN, wife of;
JAMES E. GORMAN, JR

Pl aintiffs-Appellants,
VERSUS

PAUL L. BILLINGSLEY, attorney at |aw,
COREG S | NSURANCE COVPANY

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(98- CV-710-9)

Novenber 30, 1999
Before DAVIS, EMLIO M GARZA, and DENNI'S, Crcuit Judges.
Per Curiam’

Plaintiffs James and Jan CGorman appeal the district court’s
entry of summary judgnent and order dismssing their |[egal
mal practice claim They argue that the district erred in holding
that Louisiana’s statute of [imtations bars their claim For the
reasons that follow, we affirmthe judgnent of the district court.

| .

Janes CGorman, worked as a photographer for Southeastern

"Pursuant to 5THAOR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



Loui si ana University fromSeptenber 1985, until March 1986. In the
course of his work, Gorman used phot ographi c chem cal s manuf act ured
and marketed by the Eastnman Kodak Conpany (“Kodak”). At sone
poi nt, Gorman becane aware that he was | osing his sense of snell.
On June 3, 1994, his doctor, Dr. Stephen Wal do, determ ned that the
| oss probably resulted from Gorman’s exposure to the darkroom
chem cal s. In January 1996, Dr. Pervez Missarat confirnmed that
Gorman suffered from permanent amosia -- |1 oss of snell.

Gor man consi der ed sui ng Kodak and accordi ngly sought the | egal
advi ce and services of the Defendant, Paul Billingsley, an attorney
licensed to practice law in the state of Louisiana. The Gornmans
initially believed that Billingsley was pursuing their case agai nst
Kodak, but after several nonths went by wthout hearing from
Billingsley, the Gormans sought new counsel.

New counsel filed suit agai nst Kodak on Decenber 17, 1996, in
Loui siana state court. Kodak renoved the case to federal court.
On February 28, 1997, Kodak filed an answer, arguing that
Loui siana’s prescriptive period for tort clains had expired. On
Septenber 9, 1997, Kodak filed a notion for summary judgnent, again
i nvoking the prescriptive period. The district court granted
Kodak’ s notion and entered summary judgnent. The court expl ai ned
t hat because Gorman knew of his nedical condition and his |ikely
claimin June 1994, the prescriptive period expired in June 1995.
See La. Cv. Code Ann. art. 3492 (establishing a one-year
prescriptive period for tort actions). Accordingly, the court held

that the statute barred the Gormans’ claim



The Gormans’ filed this action against Billingsley and his
insurer on March 5, 1998, in Louisiana state court. They allege
that Billingsley commtted legal nalpractice by allowng the
prescription period to run on their claim against Kodak. The
Defendants filed a notion for sunmmary judgnent, arguing that
Loui siana’s statute of limtations on attorney nal practice cl ains
bars the Gormans frombringing this cause of action. The district
court granted the defendant’s noti on.

.

Louisiana law bars individuals from bringing attorney
mal practice clainms, “unless filed in a court of conpetent
jurisdiction . . . within one year fromthe date of the alleged
act, om ssion, or neglect, or within one year fromthe date that
the all eged act, om ssion, or neglect is discovered or should have
been di scovered.” La. Rev. Stat. Ann § 9:5605. In addition,
plaintiffs nust bring any action for mal practice within three years
fromthe date of the all eged act, om ssion, or neglect, evenif the
plaintiff files the action within a year of discovering the act or
om ssion. |d.

The Gornmans argue that they did not discover their cause of
action against Billingsley until Septenber 9, 1997, when Kodak
filed its sunmary judgnent notion. They therefore contend that the
prescription period did not elapse until Septenber 9, 1998 --
several nonths after they filed this action.

The prescription period begins to run as soon as an i ndi vi dual

di scovers or shoul d have discovered the alleged nal practice. La.



Rev. Stat. Ann. 8§ 9:5605. “Prescription on a legal malpractice
case for failure to file suit tinely begins to run when the
exception of prescription is filed with the court, rather than

| ater when the exception is sustained.” Lirette v. Roe, 631 So.2d

503, 505 (La. Ct. App. 1994).

The prescription period on the Gormans’ |egal nalpractice
claimbegan to run on February 28, 1997, when Kodak first raised
the affirmative defense of prescription. At this point, the
Gormans shoul d have becone aware that they had a potential cause of
action against Billingsley. Even if the Gormans did not becone
personally aware that the prescriptive period on their claim
agai nst Kodak had run, they had constructive know edge of this fact
as soon as Kodak served the Gormans’ attorney with its answer. See
Lirette, 631 So.2d at 505 (Loui siana courts i npute the know edge of
an attorney to the client). Nevertheless, the Gormans did not file
a conplaint against their fornmer attorney until March 5, 1998 --
five days after the prescriptive period had run. Accordingly, the
district court properly held that the prescriptive period barred
t he Gormans’ claim

AFFI RVED.



