IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30381
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
W LLI AM MAC RACHEL,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Louisiana
USDC Nos. 98-CV-1926 & 96- CR-50085- ALL

May 24, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

WIlliam Mac Rachel (federal prisoner #09416-035) appeal s the
district court’s denial of relief under 28 U S. C. § 2255.! The
sole question before us is the issue upon which Rachel was
previously granted a certificate of appealability: whether defense
counsel was ineffective for failing to perfect a direct crimna
appeal on Rachel’s behalf. Rachel nmaintains that his counsel
failed to file a notice of appeal despite being requested to do so

and that counsel informed himof that fact only after the ten-day

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.

!Rachel s notion to expedite this appeal is DEN ED.



appeal s period had passed. The governnent counters that Rachel
wai ved his right to appeal.

Along wth its answer filed in the district court, the
Governnment submtted the affidavit of Rachel’s attorney, WIIiam
Ki ng. In the affidavit, King stated that, immediately after
sentencing, he infornmed Rachel of his right to appeal and of the
ten-day tinme frame within which to file a notice of appeal. King
also stated in the affidavit that he told Rachel that he did not
believe a direct appeal would be viable.

In response to King's affidavit, Rachel submtted a letter
that he received fromKing, which was dated after the expiration of
the ten-day period for filing a notice of appeal. See Fed. R App.
P. 4(b)(1)(A). Inthat letter, King stated that he had researched
t he appeal that Rachel had asked himto file and that his research
led himto believe that an appeal would be frivolous. King also
stated that he was enclosing a notion to withdraw as counsel and an
“exanpl e” of a notice of appeal, which Rachel could file wthin ten
days of his receipt of counsel’s letter. The district court denied
the instant claim as well as Rachel’'s other <clains wthout
el aborati on.

A district court may deny 8 2255 relief w thout making any
findings of fact and conclusions of law and w thout holding an
evidentiary hearing only if the record conclusively shows that the

movant is entitled tonorelief. United States v. Bart hol omew, 974

F.2d 39, 41 (5th GCr. 1992); United States v. Edwards, 711 F.2d




633, 633 (5th Gr. 1983); 8§ 2255. The record in the instant case
does not conclusively show that Rachel is entitled to no relief.
The letter submtted by Rachel supports his contention that counsel
initially agreed to file an appeal on his behalf and, only after
the time for filing an appeal had | apsed, inforned Rachel that he

woul d not do so. See Perez v. WAinwight, 640 F.2d 596, 598 (5th

Cr. Mar. 1981)(“[When a lawer . . . does not performhis prom se
to his client that an appeal wll be taken, fairness requires that
t he decei ved def endant be granted an out-of-tine appeal.”) (internal
gquotations, citation, and footnote omtted). Accordi ngly, the
district court’s order denying 8 2255 relief is VACATED only as to
the i ssue on which COA was granted, and the case is REMANDED to t he
district court to hold an evidentiary hearing and to make the

appropriate findings of fact and conclusions of law. See Mack v.

Smth, 659 F.2d 23, 25-26 (Former b5th Cr. Unit A OCct.
1981) (di scussi ng proper procedure on renand).

MOTI ON TO EXPEDI TE APPEAL DEN ED, VACATED AND REMANDED



