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PER CURI AM **
Pending before us is the appeal of the plaintiff, Delta

Radi ol ogy, Ltd., fromthe judgnent that dism ssed its suit, (Nunber
99-0434), for lack of subject matter jurisdiction, and that
remanded the suit of the defendant, East Jefferson GCeneral
Hospital (“EJGH ), (Nunber 99-0978), back to state court. The chief
i ssue presented by this appeal is whether the district court erred
in holding that Delta failed to raise a sufficient question of
federal law allowing the court to exercise its federal question
jurisdiction. Finding no error on the part of the district court,
we affirm

Count 1 of Delta’s conplaint, which seeks declaratory relief,
fails to provide a sufficient basis for the district court to

exercise its federal question jurisdiction. Any potential question

"‘District Judge of the Northern District of Onhio, sitting by
desi gnati on.

Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



of federal law inplicated by this claim wuld arise only as a
defense to a potential claimby EJGH seeking to enforce the My

1997 Agreenent. See Lowe v. Ingalls Shipbuilding, 723 F.2d 1173,

1179 (5th Gr. 1984)(stating that in determ ni ng whet her our court
has subject matter jurisdiction in a declaratory judgnent action,
the court nust ask whether “a coercive action brought by the
declaratory defendant” would inplicate a federal question); and

Coury v. Prot, 85 F.3d 244, 255 (5th Gr. 1996)(stating that

illegality of contract is an affirmative defense under federal
law). Consequently, Count 1 does not provide a sufficient basis
for the exercise of federal question jurisdiction.

Simlarly, Count 2 of Delta s conplaint, although cloaked in
constitutional |anguage, l|likewse fails to state a cognizable
federal question. Although it is true that the due process cl ause
does “provide[] a nmechani smby which a person’s property or |liberty
may not be permanently di m ni shed or abrogated w thout first being
accorded t hat procedural protection designed to ensure a principled
and evenhanded exam nation of the basis of any such deprivation,”
“Ibly its own terns, the due process clause is not inplicated
unless an individual’s property or liberty interests are

threatened.” Martin v. Menorial Hosp. at Gulfport, 130 F. 3d 1143,

1147 (5th Gr. 1997). It is clear that Delta has failed to
identify the source of any property interest that is inplicated

after the termnation of the May 1997 Agreenent. Consequent | vy,



Court 2 fails to state a federal question. The judgnent of the
district court is therefore AFFI RVED.

Finally, we turnto Delta’ s contention that the district court
erred in remanding the conpanion case, Nunber 99-0978, back to
state court. Qur precedent is clear that under the factual
ci rcunst ances presented by this case, “an order remanding a case to
[the] State court fromwhich it was renpoved is not reviewable on

appeal or otherwise.” Smth v. Texas Children’s Hosp., 172 F.3d

923, 925 (5th Gr. 1999); see also 28 U. S.C. § 1447(d) (West 1999).
Consequently, we lack jurisdiction to consider the nerits of this
appeal and it is DI SM SSED.

AFFI RVED; DI SM SSED.



