IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30494

BILLY R VINING TRUSTEE; JANET OCHS NORRI S;
JAMES ALLAN NORRI'S, JR ; TOMWE CONNER NORRI S;
and JOHN GRAHAM NORRI'S, JR, M D.,

Appel | ees,
vVer sus
JOHNSON & PLACKE; DON H.  JOHNSON;
ALLAN L. PLACKE,

Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Loui siana
(96- CV-312)

Novenber 26, 1999
Before POLI TZ, WENER, and BENAVIDES, C rcuit Judges.
PER CURI AM *

This appeal arises from a bizarre and acrinonious fact

situation with which the parties hereto are all too famliar and

from which considerable litigation, both crimnal and civil,
evol ved. The instant appeal involves one aspect of bankruptcy
proceedi ngs emanating fromthe real-life soap opera that provides

the historical background of this case. Specifically, Appellants
consist of a Mnroe, Louisiana law firm and its two current

partners (collectively “Appellants”) who are judgnent creditors of

Pursuant to 5" CGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Appel l ee Janes Allan Norris, Jr., attorney at law (“Debtor”), the
debtor in the subject bankruptcy, who is also the non-di scharged
j udgnent debtor and forner partner of Appellants. Appellees Tomye
Conner Norris and John Graham Norris, Jr., MD. (collectively
“First Mortgagees”) are, respectively, the now deceased not her and
the cousin of the Debtor, to whomthey | oaned noney and from whom
they accepted as collateral special nortgages on property of the
Debtor. The First Mrtgagees’ special nortgages were obtained and
duly recorded before Appellants obtai ned and recorded their noney
judgnent against the Debtor and before they put Debtor into
i nvol unt ary bankr upt cy.

Appel | ants have contended all along that the First Mrtgagees
colluded with the Debtor to put his assets beyond the reach of his
creditors by participating with himin the nortgage transactions
referred to above, insisting that the nortgages and the first |liens
they create on the property of the Debtor should be disallowed for
pur poses of his bankruptcy, the result of which would be to make
Appel l ants’ judicial nortgages first in rank anong encunbrances on
the properties of the Debtor that he nortgaged to the First
Mor t gagees.

Specifically, the instant appeal arises from an adversary
proceedi ng that was i nstigated by Appellee Billy R Vining, Trustee
(the “Trustee”) in the bankruptcy court for the Western District of
Loui si ana agai nst the First Mortgagees. The Trustee sought to have
the nortgages on the property of the Debtor voided as coll usive.

The adversary proceeding was renoved fromthe bankruptcy court to



the district court when, because of a jury trial request, the
reference was w t hdrawn.

The district court conducted a full-blown, two-day jury trial
which the district court term nated and dism ssed, after the case
had gone to the jury, on joint notion of the Trustee and the First
Mort gagees who reached a settlenent and conprom se of the issues
before the court: Perceiving the |ikelihood that the jury would
find the First Mrtgagees credible and hold in their favor, the
Trustee advocated and the First Mrtgagees accepted a settlenent
proposal that would recognize the validity of the nortgages and
cause title to the nortgaged properties to be conveyed by the
Trustee to the First Mdirtgagees —free and clear of all junior
encunbrances — in satisfaction of their secured clains, in
consi deration of payment of $205,000 by the First Mrtgagees to the
Trustee for the benefit of the bankruptcy estate of Debtor and the
wai ver of sonme $40,000 in fees and conm ssions by the Trustee,
which would be paid to Appellants. The court was prepared to
approve the settlenent and conprom se and authorize the sale but
Appel  ants obj ect ed. Before approving the settlenent and
authorizing the sale, therefore, the district court conducted a
hearing on COctober 1, 1998, at which Appellants were ordered to
file their expert reports on the valuation of the subject
properties by or before Novenber 13, 1998. The expert reports were
in fact submtted on Decenber 11, 1998 and, according to the
district court, were given full consideration along with all other

evi dence and pl eadi ngs. Concl uding that, notw thstanding the



opposition and expert evidence submtted by Appellants, the
proposed am cabl e disposition was fair and reasonable, the court
approved the conprom se and settl enent and authorized the sale on
the terns and conditions set forth in the settlenent agreenent.
Even though a result of the conprom se and sale was to produce an
additional $205,000 for the estate of the Debtor, Appellants
remai ned dissatisfied, primarily because the subject properties
woul d be conveyed to the First Mrtgagees free and clear of
Appel lants’ judicial nortgage that resulted fromthe filing and
recording of their judgnent against the Debtor. This would
elimnate the security of the Appellants in those properties. They
therefore sought a new trial, which the district court denied
Thi s appeal ensued.

The sole claimof reversible error advanced to this court by
Appellants is the purported failure of the district court to conply
wth 11 U S C 8§ 363 before approving the sale of the subject
property free and clear of Appellants’ judicial nortgage. In
particul ar, Appellants contend that the district court violated 11
US C 8§ 363(f) by authorizing the sale of the property under 8§
363(b) or (c) free and clear of Appellants’ encunbrance w thout
conducting a hearing to determne if one or nore of subsections (1)
t hrough (5) of § 363(f) applied.

After reviewing the record on appeal, and the facts and the
appl i cabl e | aw, and consi dering the argunents of the parties as set
forth in their respective appellate briefs, we are satisfied that

the district court conmtted no reversible error. Follow ng the



filing of Appellants’ opposition, the district court conducted a
hearing on Cctober 1, 1998. Appellants requested and received a
conti nuance for the purpose of obtaining and submtting property
appraisals. After Appellants obtained and filed the expert reports
and appraisals, the court on Novenber 20, 1998 held a status
conference. Only after conducting that conference and receiving
all pleadings and other filings of the parties did the court grant
the requested authority to settle the clains being litigated and
allow the Trustee to sell the properties free and clear of all
i nferior encunbrances. Again, fromthe record and fromthe court’s
Menor andum Rul i ng and Order on April 9, 1999, it is clear that, in
letter and in spirit, the district court conplied with 11 U S.C. 8§
363(f). It is equally clear that the court seriously considered
all facts, including expert reports, and all | egal argunents of the
parties, after which it concluded, “[e]ven accepting [ Appell ants’]
eval uation of the assets...the conprom se was fair and equitable.”
The <court even expressed that the series of hearings and
considerations it had conducted constituted conpliance with 11
US C 8 363 —and we agree. The court conmtted no | egal error;
its findings of fact were not clearly erroneous; and it did not
abuse its discretion in concluding that the conprom se as a whol e
and the particul ar aspect of that conprom se that provides for the
sale of the encunbered properties free and clear of Appellants’
judicial nortgage is fair and equitable and in the best interest of
the estate and its creditors. The rulings of the district court,

therefore, are affirmed in all respects.



AFF| RMED.



