IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99- 30558
Summary Cal endar

RONNELL CARNEY,

Peti ti oner- Appel | ant,
vVer sus
ED DAY, JR , Warden

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 98-CVv-712-K

Decenber 28, 1999
Before KING Chief Judge, DAVIS and DENNI'S, G rcuit Judges.
PER CURI AM *

Ronnel | Carney, Louisiana state prisoner # 104429, has
appeal ed the district court's denial of habeas corpus relief.
The district court granted a certificate of appealability (CQOA)
on whether Cage v. Louisiana, 498 U. S. 39 (1990), is

retroactively applicable to the state court's instructions on
reasonabl e doubt at Carney's trial. W VACATE and REMAND.

The district court held that Carney was not entitled to
relief on his Cage clai mbecause "the Louisiana Suprenme Court's

decision to uphold the trial court jury instruction was not (and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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is not) "contrary to. . . «clearly established federal |aw, as

determ ned by the Suprene Court of the United States' as required

under section 2254(d)." The district court distinguished
Hunphrey v. Cain, 138 F.3d 552 (5th Cr.) (en banc), cert.

denied, 119 S. C. 348, 365 (1998), on grounds that Hunphrey's
claimwas not subject to the Antiterrorismand Effective Death
Penalty Act (AEDPA), because he filed his federal habeas petition
prior to its effective date. Consequently, the district court
did not advert to whether there may be nerit to Carney's Cage
claim

The district court reasoned further that “[t] he Cage case
was deci ded after Carney’s conviction, so even assunm ng arguendo
that the trial court’s jury instructions on ‘reasonabl e doubt’
wer e inperm ssible under Cage, the Louisiana Suprene Court would
have had to apply Cage retroactively in order to afford Carney
relief.” This reasoning is not valid because Carney’s case was
pendi ng on direct appeal on Novenber 13, 1990, when Cage was
decided. See State v. Carney, 592 So. 2d 515 (La. C. App.

1992). “[A] newrule for the conduct of crimnal prosecutions is
to be applied retroactively to all cases, state or federal,

pending on direct review or not yet final.” Giffith v.

Kent ucky, 479 U.S. 314, 328 (1987), quoted in Powell v. Nevada,

511 U.S. 79, 84 (1994).
The district court also erred by holding that Cage is not
appl i cabl e to habeas cases (except successive petitions, Inre

Smith, 142 F.3d 832 (5th Gr. 1998)), filed subject to the AEDPA
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version of the federal habeas st at utes. See Morris v. Cain, 186

F.3d 581 (5th Gr. 1999).
Carney contends that he is entitled to relief on the nerits.
However, this court lacks jurisdiction to reach the nerits,

because the district court did not do so. See Wit ehead v.

Johnson, 157 F.3d 384, 386-88 (5th Gr. 1998).

The respondent - appel | ee asserts that the district court’s
judgnent is due to be affirmed on grounds that Carney’s claimis
ti me-barred under 28 U S.C. § 2244(d); and because of his
procedural default, i.e., his failure to | odge a contenporaneous
objection to the jury instruction on reasonabl e doubt. These
points are not justiciable at this tine, because they are not
inplicated in the district court’s grant of a COA. See 28 U S.C
§ 2253(c).

VACATED AND REMANDED



