IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30684

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

KENNETH LEE DERUI SE, al so known as T T;
FREDERI CK D. STEML_EY,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court for the
Eastern District of Louisiana
USDC No. 98-CR-225

Decenber 6, 2001
Before JOLLY, SM TH, and WENER, C rcuit Judges.

PER CURI AM !

Kennet h Derui se and Frederick Stem ey were convicted of one
count of conspiring to possess marijuanawth intent to distribute,
inviolation of 21 U.S.C. 88 841(a)(1) and 846. The district court
denied their notions for judgnent of acquittal and for a newtrial.
Derui se was sentenced to three years’ probation and a $2000 fi ne.
Stemley was sentenced to sixty-three nonths’ inprisonnent, five

years’ supervised release, and a $3000 fine. W affirm both

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



convictions, but vacate Stemey’'s sentence and remand for
resent enci ng.
I

On appeal, the defendants contend that the district court
erredinfailing togrant their Rule 29 notions for acquittal based
on insufficient evidence, and that there was a material variance
bet ween the indictnent and the evidence at trial. They al so argue
that the district court erredinadmtting into evidence 103 pounds
of marijuana that FBI agents seized on Septenber 8, 1998, after the
conspiracy charged in the indictnent had ended? and after the
i ndi ctnment was returned.?

Deruise clainms that the district court allowed inproper
i npeachnent of him On cross-exam nation, Deruise testified that
he had used marijuana only once. The district court allowed the
prosecutor to elicit rebuttal testinony fromNew Ol eans policenen
who said that they had arrested Deruise twi ce for possession of
marijuana in August 1998, although neither arrest resulted in a
conviction. Further, Stem ey argues that the district court erred

under Apprendi v. New Jersey, 530 U S. 466 (2000), in inposing a

sentence above the statutory maximum in the absence of a jury

finding as to the quantity of marijuana involved, and that the

2The indictment charged a conspiracy between the dates of
“about May 1998, and continuing through July 1998.”

3The indictment was returned on Septenber 4, 1998.
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district court sentenced him for nore marijuana than he is
accountabl e for under the sentencing guidelines.
|1
A
We begin with the Rule 29 notions for acquittal. W review

the denial of a Rule 29 notion de novo. United States v. Restrepo,

994 F.2d 173, 182 (5th Cr. 1993).

To prove a conspiracy under 21 U S.C. 8 846 in this case, the
governnent nust show. (1) the existence of an agreenent between
two or nore persons to possess and distribute drugs in violation of
federal narcotics laws; (2) that the defendant knew of the
agreenent; and (3) that the defendant voluntarily participated in

the agreenent. United States v. Gallo, 927 F. 2d 815, 820 (5th Cr

1991) (citations omtted). These elenents may be proved by
circunstanti al evi dence, and “[c]ircunstances al t oget her
i nconclusive, if separately considered, may, by their nunber and
joint operation . . . be sufficient to constitute conclusive

proof.” United States v. Roberts, 913 F.2d 211, 218 (5th Cr.

1990) (quotation marks and citations omtted).

In sum the governnent’s principal evidence agai nst Deruise,
that is, the evidence to prove that he was part of a conspiracy to
possess and distribute marijuana, consisted of: testinony froman
FBI agent and a co-conspirator that the word “t-shirt” as used in

t he recorded conversati ons was one of the code words for cocai ne or



marijuana; that Deruise called Norman Scott and asked for “t-
shirts” or otherwi se sought drugs through code words; and that
Derui se arranged to purchase one pound of marijuana and requested
an additional three pounds. Deruise insists that he asked for t-
shirts because he really wanted t-shirts.

The jury heard all the evidence and coul d reasonably concl ude
t hat Derui se was know ngly involved in a conspiracy to possess and
distribute marijuana. A co-conspirator “need not know all the
details of the unlawful enterprise, or know the exact nunber and
identity of all the co-conspirators, so long as in sone fashion he
or she knowngly participates in the |larger conspiratorial

objectives.” United States v. G eenwod, 974 F.2d 1449, 1456 (5th

Cr. 1992). W have held that the conmon goal of deriving personal
gain from the illicit business of buying and selling cocaine

constitutes a single conspiracy. See United States v. Mrris, 46

F.3d 410, 415 (5th Gr. 1995). There was sufficient evidence to
show that Deruise shared such a commobn goal, and that he
voluntarily agreed with Scott to possess and distribute marijuana.
We therefore affirmhis conviction.
B

Stemey also filed a Rule 29 notion for acquittal, which the
district court denied. The evidence against Stemey is strong.
The governnent presented evidence that (1) Stem ey placed el even

phone <calls to Scott, one of which related to purchasing



“chickens,” a code word for marijuana, and others relating to
| eaving drug noney for Scott to pick up or paying drug noney to
Scott directly; (2) Stem ey purchased two pounds of marijuana from
Scott on July 5, 1998; (3) Stemey purchased five pounds of
marijuana fromScott on July 22; (4) Stenml ey arranged to | eave drug
profits at Scott’s honme for another person to pick up; and (5)
three co-conspirators testified that they had seen Stenl ey and
Scott together.

The evidence is clearly sufficient to permt a rational jury
tofind himguilty as a participant in a conspiracy to possess and
distribute drugs in violation of federal narcotics |aw W
therefore find no error inthe district court’s denial of Stenmey’s
Rul e 29 noti on.
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Derui se al so argues that the district court allowed inproper
i npeachnent testinony of him relating to alleged previous
possession of nmarijuana. Al t hough we have doubts as to the
adm ssibility of this testinony under Federal Rul es of Evi dence 403
and 404, we hold that it was harmless given the other evidence
agai nst Derui se.

|V

Derui se and Stem ey further contend that the district court

abused its discretion in admtting into evidence the 103 pounds of

marijuana seized on Septenber 8, 1998. They argue this was not



rel evant evi dence under Federal Rule of Evidence (“FRE’) 401, and
that it was unduly prejudicial evidence of other bad acts under

Federal Rules of Evidence 403 and 404(b) and United States V.

Beechum 582 F.2d 898 (5th Cr. 1978) (en banc). The defendants
objected to the adm ssion of this evidence at trial, and we revi ew
the district court’s evidentiary ruling on this matter for an abuse

of discretion. United States v. Navarro, 169 F.3d 228, 232 (5th

Cr. 1999), cert. denied, 528 U S. 845 (1999).

““OQther act’ evidence is ‘intrinsic’ when the evidence of the
other act and evidence of the crinme charged are ‘inextricably
intertwined” or both acts are part of a ‘single crimnal episode’
or the other acts were ‘necessary prelimnaries’ to the crine

charged.” United States v. WIllians, 900 F.2d 823, 825 (5th Cr.

1990) . Such evidence is admssible to conplete the story of a
crinme by proving the i medi ate context of events in tine and pl ace.

United States v. Kloock, 652 F.2d 492, 494-95 (5th Cr. 1981).

Intrinsic evidence does not inplicate Rule 404(b), and

“consideration of its admssibility pursuant to Rule 404(b) is

unnecessary.” United States v. Garcia, 27 F.3d 1009, 1014 (5th
Cr.), cert. denied, 513 U S 1009 (1994). W believe this
evidence was intrinsic, in that it was part of the single

conspiracy to possess and distribute marijuana charged by the
governnent, i.e., part of a “single crimnal episode.” Although

the indictnment charged a conspiracy from May through July 1998,



evidence seized after these dates can be probative of that
conspiracy. Thus there is no need to consider FRE 404(b).
Furt her, although the evidence here was sei zed after the return of
the i ndi ctment, we have previously upheld t he adm ssi on of evi dence
sei zed after the alleged conspiracy had ended and the indictnent

had been returned. See United States v. Navarro, 169 F.3d 228,

231-33 (5th Gr. 1999). Thus it was not an abuse of discretion to
admt the marijuana sinply because it was seized after the return
of the indictnment.

We nust al so consi der whether the adm ssion of the marijuana
into evidence was unduly prejudicial under FRE 403. The parties

point to United States v. Torres, 685 F.2d 921 (5th Gr. 1982) and

to Navarro. In Torres, the district court admtted evidence of
“sanpl e transactions” that occurred prior to the dates alleged in
t he i ndi ct nent, because the evidence of the sanple transactions and
the evidence of the charged conspiracy were “inextricably
intertwned” and fornmed a “natural and integral” part of the
surroundi ng circunstances. 685 F.2d at 924. In Navarro, the
district court admtted evidence of drugs seized in January 1997,
even though the alleged conspiracy ended in Septenber 1996. The
court concluded that the 1997 evi dence “denonstrated the structure
of the drug organization, as well as the continuing contact

bet ween” the defendants. 169 F.3d at 233.



The evidence here was part of the single conspiracy all eged,
and denonstrated its nature and scope. |t was probative, and given
its intrinsic nature was not unduly prejudicial. W hold that the
district court did not abuse its discretion in admtting this
evi dence.

\Y

The defendants al so assert that there was a material variance
between the indictnment and the evidence presented at trial, and
that they were prejudiced by this. The second superseding
indictnment alleged that the defendants conspired “wth each ot her
and wi th ot her persons known and unknown to the G and Jury . . . .”
The defendants claimthat at nost the governnent proved i ndivi dual
t wo- person conspiracies, and not the unbrella conspiracy allegedin
the indictnent. The defendants raised this objection at trial
“To prevail on a material variance claim these defendants nust
prove (1) a variance between the indictnent and the proof at trial,
and (2) that the variance affected their substantial rights.”

United States v. Mdirgan, 117 F.3d 849, 858 (5th Cr.), cert.

deni ed, 522 U.S. 987 (1997).

“Wth variance, our concern is whether the indictnent,
assumng it has otherw se all eged the el enents of the offense, has
so infornmed a defendant that he can prepare his defense w thout
surprise and has protected hi magai nst a second prosecution for the

sane offenses.” United States v. Cochran, 697 F.2d 600, 604 (5th




Cr. 1983) (citation omtted). The indictnent in this case
i nformed the defendants of the charge of conspiracy to possess and
distribute marijuana, the dates of the conspiracy and the identity
of the other named defendants. W are convinced that the
defendants in this case were sufficiently infornmed of the nature of
the case and were protected agai nst a second prosecution.

Addi tionally, whether the evidence shows one or nultiple
conspiracies is a question of fact for the jury. Morgan, 117 F. 3d
at 858. The evidence and analysis in Part |l of the opinion
denonstrate that the jury could reasonably find one conspiracy. W
therefore hold that there was no material variance between the
i ndictment and the proof at trial.

Vi

Stemey also contends that the district court erred in
sentencing him and raises three sentencing issues. “We review
factual findings nade by a district court for sentencing purposes
under the clearly erroneous standard, and review the district
court's legal application of the United States Sentencing

Guidelines [] de novo.” United States v. Franklin, 148 F.3d 451,

459 (5th G r. 1998). However, Stenmley failed to object to the
Presentence I nvestigation Report’s (“PSR’) or the district court’s
mar i j uana cal cul ati ons at the sentenci ng hearing. Wen a def endant

rai ses a sentencing issue for the first tinme on appeal, we review



for plain error only. United States v. Vasquez-Zanora, 253 F.3d

211, 213 (5th Gir. 2001).
A

Stemey first contends that the district court m scal cul ated
the quantity of marijuana delivered to Scott. The district court
accepted the PSR s finding that Al exander Cruz delivered 375 pounds
of marijuana to Scott. However, at trial Cruz only testified to
delivering between 290 and 310 pounds of marijuana, and Eugene
Haynes testified to delivering four pounds of marijuana to Scott.
Even if this is an error, it is harmess. Under the United States
Sent enci ng CGuidelines, 375 pounds of marijuana and 314 pounds of
marijuana (or 170.1 kilograns and 142.4 kil ograns, respectively)
fall under the sane sentencing |evel. See U S.S.G § 2D1.1(c)
(Drug Quantity Tabl e) (of fenses i nvol vi ng bet ween 100 ki | ograns and
400 kil ograns of marijuana fall under Level 26).

B

Stenl ey al so contends that the district court erred in holding
hi maccountabl e for the total quantity of drugs attributable to the
conspiracy. However, when sentencing a defendant involved in a
drug trafficking conspiracy, the quantity to be considered for
sentencing purposes includes both the drugs wth which the
defendant was directly involved and the drugs that can be

attributed to hi mthrough the conspiracy. United States v. Brito,

136 F.3d 397, 415 (5th CGr.), cert. denied, 523 U S. 1128, 524 U. S
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962, 525 U S. 867 (1998). Additionally, “involvenent in a
conspiracy is presuned to continue and wll not be term nated until
the co-conspirator acts ‘affirmatively to defeat or disavow the

purpose of the conspiracy.’”” United States v. Pofahl, 990 F.2d

1456, 1484 (5th Gir.), cert. denied, 510 U S. 898, 996 (1993).

There is no evidence that Stemey acted to withdraw from the
conspiracy. W hold that the district court did not err in holding
Stemey accountable for the total quantity of marijuana
attributable to the conspiracy.
C
The governnent concedes that Stemey’'s sentence nust be

nmodified in the light of Apprendi v. New Jersey, 530 U S 466

(2000). “If the governnent seeks enhanced penalties based on the
anpunt of drugs . . . , the quantity nust be stated in the

i ndi ctment and submitted to a jury for a finding of proof beyond a

reasonabl e doubt . . . .” United States v. Doqgett, 230 F.3d 160,
164-65 (5th Cr. 2000) (applying Apprendi). This Court has

clarified that “[t]he decisionin Apprendi was specifically limted
to facts which increase the penalty beyond the statutory maxi num
.” 1d. at 166. The governnent’s position at trial was that
the conspiracy involved approximately 1000 pounds (or 453.6
kil ograns) of marijuana, which would have resulted in a prison term
of at least five but not nore than forty years. See 21 U S.C 8§

841(b) (1) (B)(vii) (“In the case of a violation . . . involving
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100 kilograns or nore of . . . marijuana . . . such person shal
be sentenced to a termof inprisonnment which may not be | ess than
5 years and not nore than 40 years.”).

Because this drug quantity was not alleged in the indictnent,
the governnent concludes that the maxinmum term of inprisonnent
woul d be sixty nonths foll owed by at | east two years of supervised
rel ease, consistent with an unspecified quantity of marijuana in
the indictnent. See 21 U S.C. 8 841(b)(1)(D) (“In the case of |ess
than 50 kil ogranms of marihuana, . . . such person shall . . . be
sentenced to a term of inprisonnent of not nore than 5 years.”).
Because Stenl ey was sentenced to sixty-three nonths’ inprisonnment
and five years’ supervised release, the governnent agrees that
Stemey’'s sentence is the result of plain error and nust be
nmodi fi ed accordi ngly.

|V

W AFFIRM Deruise’s and Stenley’s convictions, but VACATE
Stenml ey’ s sentence and REMAND for resentencing consistent wwth this
opi ni on.

AFFI RVED | N PART, VACATED I N PART, AND REMANDED | N PART
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