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September 9, 2002

Before KING, Chief Judge, and JONES and EMILIO M. GARZA, Circuit Judges.
PER CURIAM:”

Robert J. Sampia, Louisiana prisoner # 120990, appedls the district court’s dismissal of his
28 U.S.C. § 2254 application for writ of habeas corpus as barred by the one-year limitations period

set forthin 28 U.S.C. § 2244(d), as amended by the Antiterrorism and Effective Death Penalty Act

Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH CIR. R.
47.5.4.



of 1996 (AEDPA). The only issue on apped is whether a motion filed by Sampia in state caurt
entitled “Motion to Correct an Illegal Sentence” was a “properly filed application for State post-
conviction or other collateral review” within the meaning of § 2244(d)(2)’ s tolling provision.

Sampia was convicted of armed robbery pursuant to a guilty plea on March 30, 1988 and
sentenced to forty years' imprisonment. Sampiadid not gppeal hisconviction. Sampiathenfiled two
applications for post-conviction relief chalenging the legality of his sentence. Both of Sampia's
applications were denied by the Louisiana courts.

Thereafter, on January 22, 1996, Sampiafiled a third petition for relief entitled “Motion to
Correct an lllegal Sentence.” In this motion, Sampia pointed out a typographical error in the
transcript of hissentencing hearing. Specifically, thetranscript stated that Sampiahad pleaded guilty
to LA. REV. STAT. ANN. art. 14:84 (pandering) as opposed to 14:64 (armed robbery). Because the
maximum sentencefor apandering convictionunder article 14:84 isfiveyears imprisonment, Sampia
argued that hisforty-year sentencewasillegal. 1nan order entitled “ Denial of Application for Post-
Conviction Relief,” the trial court ordered Sampia’ s sentencing transcript corrected, but denied his
request for resentencing as frivolous. Sampia appears to have raised other issuesin his“Mation to

Correct an lllegal Sentence,” but thetrial court did not specifically address or identify those issues.*

The United States District Court record does not contain acopy of Sampia’ s motion. Thus,
it isimpossiblefor usto know precisdly the claimsraised by Sampiainthat motion. Theordersissued
by the Louisiana courts in response to Sampia s motion do, however, shed some light on the nature
of hisclams. For example, the trial court describes at length Sampia’sillegal sentence clam. The
Louisiana appellate court then, without going into detail, refers to “remaining issues’ raised by
Sampia that the court finds untimely under article 930.8A of the Louisiana Code of Criminal
Procedure, which setsthelimitationsperiod for applicationsfor post-convictionrelief. Inre: Sampia,
96-00506 (La. App. 3 Cir. 8/12/96) (order denying Sampia s application for writ of review). The
L ouisiana Supreme Court likewisedetermined that at |east some of Sampia sclaimsweretime-barred
under article 930.8A.
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The trial court dismissed Sampia s petition on February 27, 1996.

Sampiathen sought review of thetrial court’sdecison. On August 12, 1996, the Louisiana
appellate court affirmed the trial court’s decision for two reasons. First, the court noted that
Sampia s clam that his sentence wasillega was “repetitive and ha[d] previously been addressed by
thiscourt.” Inre: Sampia, 96-00506 (La. App. 3 Cir. 8/12/96) (order denying Sampia s application
for writ of review). Second, the court noted that Sampia’s “remaining issues [were] untimely as
[Sampia] ha[d] falled to state any ground warranting an exception to the time limitation contained
inLA. CobE CRIM. PROC. ANN. art. 930.8,” which limits the time in which a prisoner in custody may
file an application for post-conviction relief.? |d. Thereafter, on September 19, 1997, the Louisiana
Supreme Court denied Sampia's request for supervisory or remedial writs without opinion. The
L ouisiana Supreme Court’ sorder included the following citations: LA. CoDE CRIM. PROC. ANN. art.
930.8 (setting limitations period for applications for post-conviction relief); Glover v. Sate, 660
S0.2d 1189 (La. 1995) (upholding article 930.8’ slimitations provision); and Septer v. Whitley, 661
S0.2d 480 (La. 1995) (distinguishing between applications for post-conviction relief and clams
challenging the legality of a sentence, and holding that article 930.8's limitations provision did not
apply to the latter). The Louisiana Supreme Court denied reconsideration of its ruling on October
31, 1997.

Sampiathenfiled the instant federal habeas petition pursuant to 28 U.S.C. § 2254. Thecase

wasreferred to amagistrate judge, who recommended that Sampia’ s 8 2254 application be dismissed

2At thetime of the court’ sruling, article 930.8A prevented L ouisianacourtsfrom considering
applications for post-conviction relief “filed more than three years after the judgment of conviction
and sentence has become final.” LA. CobE CRIM. PROC. ANN. art. 930.8A (West 1997). Article
930.8A has since been amended to reduce the limitations period to two years. See LA. CODE CRIM.
PrOC. ANN. art. 930.8A (West Supp. 2000).
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asbarred by the one-year limitations period set forthin 28 U.S.C. § 2244(d), asamended by AEDPA.
After Sampiafiled objections, the magistratejudgeissued asupplemental report and recommendation,
again recommending dismissal of Sampia’s application as untimely. The district court adopted the
magistrate judge’ s reports and denied Sampia s request for a certificate of appealability (“COA”).
Wethen granted Sampiaa COA on theissue of whether his § 2254 wastimely filed—specifically, on
the issue of whether his“Motionto Correct an lllegal Sentence” satisfied the criteriaof § 2244(d)(2)
and thustolled AEDPA’ s one-year limitations period.

Section 2244(d), as amended by AEDPA, providesin relevant part:

D A 1-year period of limitation shall apply to an application for awrit of habeas
corpus by aperson in custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of --

(A)  the date on which the judgment became fina by the conclusionof
direct review or the expiration of the time for seeking such review;

2 The time during which a properly filed application for State post-conviction
or other collateral review with respect to the pertinent judgment or clamis
pending shall not be counted toward any period of limitation under this
subsection.

28 U.S.C. § 2244(d)(1)(A) & (d)(2). Because Sampia's conviction became final prior to April 24,
1996, the effective date of AEDPA, Sampia had a one-year grace period within which to timely file
an application for federal habeas corpusrdief. Flannagan v. Johnson, 154 F.3d 196, 202 (5th Cir.
1998). In other words, absent tolling, Sampia had until April 24, 1997 to file a timely habeas

application. Sampia did not file his habeas application until November 2, 1998.3

3We previously remanded this case twice for a determination of the precise date on which
Sampiaplaced hisfederal habeas petitioninto the prison mail system. See Spotvillev. Cain, 149 F.3d
374, 378 (5th Cir. 1998) (holding that apro se prisoner’ sapplicationfor federal writ of habeas corpus
isdeemed “filed” asof the dateit istendered to prison authoritiesfor mailing). Ultimately, thedistrict
court determined that Sampia placed his application in the prison mail system “sometime between
November 2, 1998, after mail pickup, and November 4, 1998, prior to mail pickup.” The district
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Sampiaconcedesthat hisfederal habeas petition wasfiled after the expiration of the one-year
grace period following the effective date of AEDPA. Thus, the only way his § 2254 application can
be considered timdly isif his“Motionto Correct anlllegal Sentence” wasa“properly filed application
for State post-conviction or other collateral review” that tolled the one-year limitations period until
November 2, 1998.*

Before we can determine whether a motion such asthis satisfies the criteria of § 2244(d)(2),
wemust first determinewhether Sampia s“Motionto Correct anlllegal Sentence” isa“properly filed
application for State post-conviction or other collateral review.” Under Louisianalaw, aprisoner in
custody may only raise certain types of clams in an application for post-conviction relief.
Specificaly, article 930.3, as it was written at the time the Louisiana courts ruled on Sampia's
motion, provided in relevant part:

If the petitioner isin custody after sentence for conviction for an offense, relief shall
be granted only on the following grounds:

(1) The conviction was obtained in violation of the constitution of the United
States or the state of Louisiang;

(2)  The court exceeded itsjurisdiction;

(3) The conviction or sentence subjected him to double jeopardy;

(4)  Thelimitations on the institution of prosecution had expired;

(5) Thestatute creating the offense for which he was convicted and sentenced is
unconstitutional; or

(6) Theconviction or sentence constitute the ex post facto application of law in
violation of the constitution of the United States or the state of Louisiana.

court then held that, because Sampia s petition would be timely if it was placed in the prison mail
system on November 2, 1998, and because prison authorities had failed to satisfy their burden to
show that the petition wasnot timely filed, the petition should be deemed filed on November 2, 1998.

*Assuming Sampia s motion satisfied the criteria of § 2244(d)(2) and was pending until the
Louisiana Supreme Court findly denied him relief on October 31, 1997, Sampia had one year from
that dateto file atimely § 2254 application. Because October 31, 1998 was a Saturday, Sampia had
until November 2, 1998 to file his federal habeas petition.
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LA. CoDE. CRIM. PROC. ANN. art. 930.3 (West 1997). At thetime Sampiafiled his motion with the
statetrial court, article 930.8 limited the time during which a prisoner could file atimely application
for post-conviction relief to three years. In addition to applications for post-conviction relief,
Louisianalaw aso authorizes prisonersto file motions chalenging thelegdity of their sentences. LA.
CobpECRIM. PrROC. ANN. art. 882. “Anillegal sentence may be corrected at any time by the court that
imposed the sentence or by an appellate court on review.” LA. CoDE CRIM. PROC. ANN. art. 882A.

The parties both approach this case asif Sampia s motion could only be either an application
for post-conviction relief or amotionto correct anillega sentence. It appearsfrom the ordersinthe
record, however, that the Louisiana courts reviewing Sampia's “Maotion to Correct an Illegad
Sentence” viewed it as both. Although the orders issued by the Louisiana courts treated Sampia’'s
motion primarily asan untimely application for post-convictionrelief, each court addressed Sampia's
sentence challenge separately on the merits. The Louisiana Supreme Court, when ruling on the
timeliness of a prisoner’s application for post-conviction reief, has previoudy held that a state trial
court must consider the merits of claims relating to the legality of a prisoner’s sentence even if that
court deems the prisoner’s application otherwise untimely under article 930.8. Stepter v. Whitley,
661 S0.2d 480 (La. 1995). We defer to the state court’ s characterization of Sampia s motion. See
Weeksv. Scott, 55 F.3d 1059, 1063 (5th Cir. 1995) (“Itisnot our function asafederal appellate court
in a habeas proceeding to review a state’ s interpretation of itsown law.”).

Onthe specific factsof this case, the end result isthe same regardl ess of which type of motion
Sampiafiled. Totheextent Sampia s“Moationto Correct an Illegal Sentence” was an application for
post-conviction relief, the Louisiana courts properly dismissed it as untimely without reaching the

merits. Nonetheless, it was still “properly filed” within the meaning of § 2244(d)(2). InSmith v.
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Ward, 209 F.3d 383, 385 (5th Cir. 2000), we noted that article 930.8A isnot an absol ute bar to filing
because it contains statutory exceptions to untimely filing. Accordingly, article 930.8A limits the
state court’ sability to grant relief, but it isnot the type of “time-based procedural filing requirement”
that “would render an application dismissed on that basis as having been not ‘ properly filed'.” Id.
(emphasisinoriginal). Inconclusion, we held that an application determined by the L ouisiana courts
to be time-barred under article 930.8A is“nevertheless. . . ‘properly filed” within the meaning of §
2244(d)(2).” Id.

To the extent Sampia s motion was actually a motion to correct an illegal sentence, it was
timely under Louisiana law and was addressed by the L ouisiana courts on the merits. Thus, it also
appearsto satisfy the “properly filed” requirement of § 2244(d)(2). Sampia s motion is an attempt
to chalengethevalidity of hissentence after the expiration of timefor seeking direct review, and thus
is clearly an “application for State post-conviction or other collateral review.” See Brecht v.
Abrahamson, 507 U.S. 619, 633 (1993) (distinguishing collateral review from direct appeals); see
also Martin v. Embry, No. 99-1203, 1999 WL 1123077 (10th Cir. Dec. 8, 1999) (unpublished
opinion) (stating that prisoner’ smotionfor reconsideration of hissentence pursuant to Colorado Rule
of Criminal Procedure 35(c) was an application for “State post-conviction or other collateral
review”).

In sum, we conclude that Sampia s“Motion to Correct an lllega Sentence” wasa* properly
filed application for State post-conviction or other collateral review” that did indeed toll the one-year

limitations period set forth in § 2244(d), as amended by AEDPA.> Asaresult, we REVERSE the

°As previously mentioned, we have considered t his case several times for various reasons.
Wenote herethat Sampia s COA wasgranted before the Supreme Court decided Sack v. McDaniel,
529 U.S. 473 (2000). In Sack, the Court held that when adistrict court denies a habeas petition on
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district court’s dismissal of Sampia' s § 2254 petition as untimely and REMAND the case to he

district court for further proceedings.

procedural groundswithout considering theunderlying constitutional merits, aCOA shouldissueonly
if the prisoner shows both “that jurists of reason would find it debatable whether the petition states
avdlid clam of the denial of a congtitutional right and that jurists of reason would find it debatable
whether the district court was correct in its procedural ruling.” 1d. at 484 (emphasis added). To
date, wehave not considered the meritsof Sampia sunderlying constitutional claimsbecause our pre-
Sack test did not include the merits test now required by Sack.
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