IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30705
Summary Cal endar
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J. WALKER, Head Doctor FClI GOakdal e; JASPER YOUNG
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| VAN VH TE; KATHLEEN HAVWK; DI RECTOR FEDERAL BUREAU PRI SON;
UNI TED NATI ONS | NDUSTRI AL CORP. ; JCHN DOCE,

Def endant s- Appel | ees

ROBERT E. MACFARLAND,
Pl ai ntiff-Appellant,
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Appeal fromthe United States District Court
for the Western District of Loui siana
USDC Nos. 98-CV-882 &

98- CV- 1096

April 27, 2000
Before JOLLY, JONES, and BENAVIDES, C rcuit Judges.

PER CURI AM *

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Robert E. MacFarl and, federal prisoner # 18426-083, appeal s
the district court’s dismssal of his Bivens™ clains as
frivolous and for failure to state a claim 28 U S. C
8§ 1915(e)(2)(B)(lI) and (ii). MacFarland argues that the district
court erred in dismssing his clains of deliberate indifference
to a serious nedical need and to his health or safety w thout
addressing the clains set forth in his anended conpl aint.

MacFarl and filed an anended conplaint on June 1, 1999, after
the magi strate judge issued his report and reconmendation. The
district court’s judgnent does not address the clainms set forth
in the anmended conpl ai nt.

A party may anmend a conplaint once as a matter of course
prior to service of a responsive pleading. See Fed. R G v.

P. 15(a). An anended conpl ai nt supersedes the original conplaint
and renders it of no |l egal effect unless the anended conpl ai nt
specifically refers to and adopts by reference the earlier

pl eadings. See King v. Dogan, 31 F.3d 344, 346 (5th Gr. 1994).

MacFar | and’ s anended conpl ai nt superseded the original conplaint.
The district court erred in failing to address the anended
conplaint in dismssing MacFarland's clains as frivolous and for
failure to state a claim

In MacFarl and’ s anended conplaint, he alleged that the
def endants exposed himto “known highly toxic and harnfu
envi ronnental conditions,” constituting “cruel and unusual

puni shment which will cause unbearable disconfort and pain,

Bi vens v. Six Unknown Naned Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971).
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ment al angui sh and suffering, and further due to prol onged
exposure, subject [him to [a] higher probability of cancer,
neur ol ogi cal mal[ad]ies, other probable destruction of health, as
well as increased nortality risks.” He alleged that the nedical
treatnment he received for the “imedi ate di sconforts” he
experienced fromhis exposure to the toxic substance was
i nfluenced by the defendants’ desire to conceal the “highly toxic
chem cal dangers” at UNICOR Al though on appeal and in his
original conplaint MacFarland all eged that after working at
UNI COR he devel oped a rash and open sores from bei ng exposed to
for mal dehyde, he did not specifically nention a rash in his
anended conpl ai nt.

Prison authorities nmust protect prisoners not only against
current threats, but also nust guard against "sufficiently
i mm nent dangers" that are likely to cause harmin the "next week

or nonth or year." Helling v. MKinney, 509 U S 25, 33-34

(1993). MacFarland’ s anended conpl aint alleged that the

def endants knowi ngly exposed himto toxic | evels of fornmal dehyde,
which resulted in unspecified present injuries and an increased
risk of future harm including a higher risk of cancer and ot her
health problens. MacFarland’ s allegations of deliberate
indifference to his health or safety satisfy 8 1915(e)(2)(B) (1)
and (ii). See Helling, 509 U S. at 33-35.

The district court’s judgnent dism ssing MacFarland s cl ains
as frivolous and for failure to state a claimis VACATED and t he
case is REMANDED for the court to address MacFarl and’ s anended

conplaint in the first instance.



No. 99-30705
-4-

VACATED AND REMANDED.



