IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30709

HERMAN BOW E,
Peti ti oner- Appel | ant,

ver sus

BURL CAI N,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(No. 98-CV-2020-T)

March 7, 2002

Bef ore KING Chief Judge, and REAVLEY and WENER, Ci rcuit Judges.
PER CURI AM:

Petitioner-Appellant Herman Bowi e appeals the denial of his
petition for a wit of habeas corpus.! W affirm

| . FACTS AND PROCEEDI NGS

In 1988, a jury found Bowi e guilty of heroin distribution, and

he was sentenced to life inprisonment. Hi's conviction was affirned

on direct appeal.? After the United States Suprene Court deci ded

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

Bowie filed his initial brief pro se. Hs reply and
suppl enental briefs were prepared by counsel.

2State v. Bowie, 557 So. 2d 478 (La. C. App. 1990).




Cage Vv. Louisiana® in 1990, and as a result of Bowie' s first

application for state postconviction relief, he was allowed a
second appeal . Louisiana’s Fourth Crcuit Court of Appeal held
that Bow e had not preserved for review his Cage claim regarding
t he reasonabl e-doubt instruction to the jury, because he had not
cont enpor aneously objected at trial.* Bow e sought a wit
invalidating this decision fromthe Louisiana Suprene Court, which
deni ed his request in 1994.°

Bow e filed a second application for postconviction relief in
state court. The date of this application is sonmewhat uncl ear, but
the Fourth Circuit Court of Appeal accepted Bow e’ s representation
that he filed the application on March 18, 1996, and the District
Attorney concedes that Bowie did file sonetine in that nonth. The
state district court denied this application on January 8, 1997.
Bow e sought review of this denial by applying for a wit fromthe
Fourth Circuit Court of Appeal on February 28, 1997; that court
tersely denied his application on March 25, 1997. Then, on May 28,
1997, Bow e sought a further wit fromthe Loui si ana Suprene Court,
whi ch also tersely denied his request on Decenber 19, 1997.

Bow e filed the instant petition for federal habeas revi ew on

July 7, 1998 in the Eastern District of Louisiana. The magistrate

3Cage v. Louisiana, 498 U S. 39 (1990).

“The ruling is recorded in table format State v. Bow e, 625
So. 2d 393 (La. C. App. 1993), cert. denied, 513 U S. 990 (1994).

State v. Bowie, 640 So. 2d 1339 (La. 1994).
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judge, finding insufficient information in the record as it then
stood to determ ne whether the petition was tine-barred, nade
several recomendations on the nerits: that the district court hold
alternatively that (1) Cage did not invalidate Bow e’ s conviction
because it had not been decided before his trial, and (2) the
reasonabl e-doubt instruction was not as defective as that in Cage,
so that it was not “reasonabl[y] likel[y]” that the jurors who
convicted Bowi e “applied the instructions in a way that violated
the Constitution.”® The district court adopted these
recomendations, dism ssed Bowe's petition with prejudice, and
entered final judgnent on the nerits on May 6, 1999.

Bow e then sent a letter to our erk of Court indicating his
intent to appeal.’ The letter is dated “June 7, 1999” —the | ast
day for Bow e, proceeding pro se, to appeal by depositing docunents
inthe prison mail system—>but the |etter | acked a declaration or
a notarization supporting its date.® W received it on June 14,
1999, and forwarded it to the district court. The district court
declined to issue Bowie a certificate of appealability (COA), but
we did so on the question whether the reasonabl e-doubt instruction
was defective. W also remanded for a determ nati on whet her Bow e

had given tinely notice of appeal, and the district court

Bowie v. Cain, 1999 W 191449, *4 (E.D. La. 1999) (quoting
Victor v. Nebraska, 511 U S. 1, 22-23 (1994)).

‘Pursuant to FED. R App. P. 4(d), we consider this letter filed
as having been filed in the district court.

SFED. R APP. P. 4(c)(1).



determ ned that he had. We therefore have jurisdiction of this
appeal .
1. ANALYSI S
We need decide only two issues: first, whether Bowi e’ s federal
petition was tinmely under 28 U S.C. 8§ 2254, and, second, whether
Loui siana’s contenporaneous-objection rule is an independent
procedural bar that precludes Bowi e's Cage claim?®

A. Ti el i ness

As Bowi e’s conviction becane final before the effective date
of the Antiterrorismand Effective Death Penalty Act (AEDPA), he
had until April 24, 1997, to file his 8§ 2254 petition.'® The
statute al so provides, however, that this period is tolled during
the pendency of “a properly filed application for State post-
conviction or other collateral review "

The state argues that because Bowi e’s application for a wit
fromthe Louisiana Suprenme Court was not properly filed, Bowie is
entitled to no nore than 365 days of tolling —a tine equival ent
to the post-AEDPA pendency of his applications in the state

district court and court of appeal, plus thirty days after the

These issues distinguish this case from Cockerham v. GCain,
No. 99-31044 (Feb. 20, 2002), where we affirned the district
court’s grant of a wit of habeas corpus to a prisoner who tinely
pressed a Cage claimon collateral review and whose counsel, the
record suggested, had raised the objection at trial.

1°F] anagan v. Johnson, 154 F.3d 196, 201-02 (5th Cir. 1998).

128 U.S.C. § 2244(d)(2).



latter’s refusal to issue a wit.?!? Bowie urges that his
application to the Louisiana Suprenme Court was properly filed
because, he insists, that court gave himsixty nore days to file,
extending his filing deadline fromlate April 1997 to June 1997

Thus, he reasons, his filing on May 28, 1997, was tinely. Because
the state suprene court considered his application for another six
mont hs, the tineliness of his federal petition (filed in July 1998)
depends on whether Bowie “properly filed” his application to the
state suprenme court.

Bow e has not provided us the extension letter he says he
received fromthe state suprene court, but he has given us, as an
exhibit, a simlar letter from that court to another prisoner.
This letter appears to be a standard form is unsigned, and
contains the foll ow ng paragraph, checked with a typed “X’

(x) The Court has filed your letter as an application

for wits and has assigned it the above nunber.
You may have an additional 60 days fromthe date of
this letter to conplete your application.

Si ncerely,

Central Staff

Even if Bowi e accurately describes both the facts of his
application and the Loui siana Suprene Court’s general procedure in
such cases, that court’s acceptance and |iberal construction of

Bowe’'s letter as a tinely application for relief do not determ ne

whet her the application was “properly filed” under § 2244(d)(2).

2\W6 did not decide in Wllianms v. Cain, 217 F.3d 303, 309-11
(5th Gr. 2000), whether a state application remai ns pendi ng during
the 30-day period for filing. W here assune without granting that
it does.




We have adopted a narrow view of the “properly filed” requirenent,
stating that “an applicationis not ‘properly filed if it failsto
neet a filing deadline clearly established in state law.”*® And we
have applied this standard rigorously to applications for wits
fromthe Loui siana Suprene Court, in part because of the wordi ng of
the rel evant court rul e

A straightforward application of the above cases to the

thirty-day tine limt established by Louisiana Suprene

Court Rule X, 8 5(a) supports the conclusion that [an]

“application” for post-convictionrelief inthe Louisiana

courts ceased to be “properly filed” for the purpose of

section 2244(d)(2) when [the applicant] failed to file

his application for a supervisory wit with the Loui siana

Suprene Court within the tinme allowed by Rule X, § 5(a).

Rule X, 8 5(a) is a procedural requirenent governing the

time of filing. The rule sets out no specific exceptions

to, or exclusions from this requirenent. |ndeed, the

rule forbids any extension of the thirty-day limt.?®
Therefore, despite the all eged extension | etter, our precedent does
not permt us to construe either that letter or the Louisiana
Suprene Court’s subsequent one-word denial of Bow e’ s application
as a waiver of Rule X, 8 5(a) that renders his federal petition
tinmely.

Bow e’'s federal petition was therefore filed over two nonths

after the statutory period of limtation expired. W nust perforce

BWIllianms, 217 F.3d at 307 (citing cases).

14See LA. Sup. Cr. R X, 8§ 5(a) (enphasis added):
An application seeking to review a judgnent of the court

of appeal . . . shall be nade within thirty days of the
mai ling of the notice of the original judgnent of the
court of appeal . . . . No extension of tinme therefor
will be granted.

WIlians, 217 F.3d at 308.



dism ss his petition as untinely.

B. Pr ocedural Bar

Even if, in dismssing this petition as untinely, we are
m sconstruing the rules and practice of the Loui si ana Suprenme Court
(to whatever extent its extension letter should control our
interpretation of 8§ 2244), there is an alternative and nore
substantive basis for dismssal. The | ast reasoned state court
j udgnent addressing Bowie’'s Cage claimheld that it was barred by
his failure to object contenporaneously to the jury instruction at
trial. Wen a state court has denied a petitioner’s claimon an
i ndependent and adequate state-|aw ground, federal habeas reviewis
barred unl ess the petitioner shows cause for the default and act ual
prejudice from the alleged violation of federal | aw, or
denonstrates that a fundanental m scarriage of justice will occur
if the clains are not considered.?® The i ndependence of the

cont enpor aneous-obj ection rule as applied here is not in doubt.?

*Col eman v. Thonpson, 501 U.S. 722, 729-30, 750 (1991).

Y"The Fourth Circuit Court of Appeal clearly and expressly
relied on a state procedural bar, not federal law. See d over V.
Cain, 128 F.3d 900, 902 (5th G r. 1997). In affirmng Bowie's
conviction for the second tinme, that court stated that:

By his first assignnment of error defendant assails the

trial court’s instructionto the jury on reasonabl e doubt

which is essentially the sanme as the one condemmed in

Cage v. Louisiana [citation omtted]. Because there was

no cont enporaneous objection the alleged error was not

preserved for appellate review C C. P. art. 801;

State v. Dobson, 578 So. 2d 533 (La. App. 4th Cr. 1991),

wit denied, 588 So. 2d 1110 (La. 1991).
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Neither is that rule constitutionally inadequate.!®

Cause for a default may include the reasonabl e unavail ability
of the legal basis for the claim? |f Cage had struck like a bolt
from the blue, Bowie's <claim mght have been reasonably
unavai |l abl e. But we have held that “[b]ecause it is clear that
claims of defective ‘reasonable doubt’ instructions have been
percolating in the Louisiana courts at |east since 1982, there is
no excuse for [a petitioner’s] failure to allege the definitional
defect” in habeas applications filed before Cage was announced. %°
Therefore Bowi e | acks cause excusing his procedural default.

Finally, to neet the fundanental-m scarriage-of-justice
standard, a petitioner nust show, “as a factual matter, that he did
not conmt the crine of conviction.”?? Bow e does not argue that
he is actually innocent of distributing heroin. Therefore, he has

not shown a fundanental m scarriage of justice.

8Muhl ei sen v. leyoub, 168 F.3d 840, 843 (5th Cir. 1999) (“We
beli eve Louisiana s use of the contenporary [sic] objection rule,
as applied specifically to Cage clains, is constitutionally
adequate.”). Muhl ei sen expressed sone doubt as to whether this
rule was being consistently applied, but the rule appears to have
reestablished itself even in capital cases in the wake of State v.
Taylor, 669 So. 2d 364 (La. 1996). See State v. Smth, 793 So. 2d
1199, = *12 (La. 2001) (internal quotation marks and citation
omtted) (“Applied in any case, the contenporaneous objection rule
prevent[s] a defendant from ganbling for a favorable verdict and
then resorting to appeal on errors that mght easily have been
corrected by objection.”).

Rodri guez v. Johnson, 104 F.3d 694, 697 (5th Cr. 1997).

20James v. Cain, 50 F.3d 1327, 1333 (5th G r. 1995).

2'\WArd v. Cain, 53 F.3d 106, 108 (5th Cr. 1995).

8



I11. CONCLUSI ON
For the foregoing reasons, we determ ne that Bow e s habeas
petition is tinme-barred and, in the alternative, that it fails to
overcone an adequate and independent state procedural bar. The
district court’s denial of the requested wit is

AFF| RMED.



