IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30715
USDC No. 98-CV-3724

MELVI N L. BRI TTQON,

Peti ti oner- Appel | ant,
vVer sus
BURL CAI'N, Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

~ June 8, 2000
Before DAVIS, EMLIOM GARZA and DENNI'S, Crcuit Judges.
PER CURI AM *

Melvin L. Britton, Louisiana state prisoner # 125209,
requests a certificate of appealability (COA) to appeal the
district court’s denial of his 28 U S.C. § 2254 habeas cor pus
petition as untinely under 8 2244(d). See 8§ 2253(c)(1)(A).
Because Britton has shown that the district court erred by
finding that the statute of limtations was not tolled by his
state postconviction application, and therefore, “that jurists of

reason would find it debatable whether the district court was

correct in its procedural ruling,” a COA is hereby GRANTED. See

"Pursuant to 5 QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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Slack v. MDaniel, 120 S. C. 1595, 2000 W. 478879 (U.S. Apri

26, 2000) (No. 98-6322): Smith v. Ward, F.3d ___ (5th Gir.

Apr. 7, 2000, No. 98-30444), 2000 WL 358294. The district
court’s judgnent denying habeas relief on the basis of the tine-
bar of 8§ 2244(d) is hereby VACATED, and this case is REMANDED to
the district court for consideration of the constitutional clains
set forth in Britton's habeas petition.

VACATED and REMANDED.



