IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30748

ELZADI A M LLER,
Pl ai ntiff-Appellant,
ver sus
BELLSOUTH BUSI NESS SYSTEMS, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(98- CVv-2039)

March 14, 2000

Before JOLLY and DENNIS, Circuit Judges, and DAVID D. DO,
District Judge.

PER CURI AM **
After reviewing the record and the district court’s nenmorandum

ruling, we find no reversible error in the district court’s
judgnent holding that the plaintiff failed to create a genuine
issue of material fact wth respect to whether she was
substantially limted in the magjor life activity of working. See

Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 725 (5th GCr. 1995).

Furthernmore, we find the district court’s opinion to be conpletely

"‘District Judge of the Northern District of Chio, sitting by
desi gnation

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.
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consistent with our precedent. See Sherrod v. Anerican Airlines,

Inc., 132 F.3d 1112, 1120 (5th Gr. 1998)(stating that evidence
establishing that the plaintiff cannot performone particular job
is “insufficient for a reasonable jury to find a substantial

limtation on a major life activity”); Price v. Marathon Cheese

Corp., 119 F.3d 330, 336 (b5th Gr. 1997)(stating that because
plaintiff worked prior to her discharge, and because “she testified

t hat she beli eved she was capabl e of doi ng ot her jobs;” she was not

“di sabl ed” within the neaning of the ADA); Ellison v. Software

Spectrum 1Inc., 85 F.3d 187, 191 (5th Gr. 1996)(stating that

despite the fact that plaintiff’'s “ability to work was affected,
far nore is required to trigger coverage under [the ADA]”);

Dutcher, 53 F.3d at 723; and Chandler v. City of Dallas, 2 F.3d

1385 (5th Cr. 1993).
The judgnent of the district court is

AFFI RMED.



Dennis, Crcuit Judge, dissenting.

El zadia M|l er was enpl oyed by South Central Bell and rel ated
conpani es for over twenty years. She worked as a service order
typi st and a service order witer beginning in 1972. 1In July 1991
she injured her wists and hands. In May 1992, as a result of
these injuries, her doctors permanently restricted her from
performng certain types of work involving fine gripping and
repetitive notion work on conputers and typewiters. In May 1993,
her nedical restrictions were nodified to restrict her from nore
than an occasional use of office equipnment that would require
hol di ng her hands in a fixed position. MIller returned to |ight
duty work in Cctober 1993. In the first quarter of 1994, Mller’s
enployer elimnated the position of service order witer in
Louisiana as well as in other states. Mller was offered the
option of noving to Baton Rouge or New Ol eans and bei ng pronoted
to a service representative. She declined to | eave Shreveport and
entered the conpany’s job bank, which enabled her to receive
termnation pay at her regular nonthly rate of pay spread over a
period of several nonths while continuing to receive preferenti al
consideration for vacancies in equal or |ower rated jobs that m ght
becone avail abl e. No such vacancies occurred in the Shreveport
ar ea.

In response to this suit by MIIler against Bell South all egi ng
violations of the Anericans with Disabilities Act of 1990 (“ADA"),
42 U.S.C. § 12117, et seq., Bell South noved for summary judgment,

contending that MIler could not establish a prinma facie case of



disability discrimnation because, anong ot her reasons, she i s not
an individual with a disability. MIler filed an opposition to
whi ch Bel | Sout h repli ed. M Il er attached brochures for a variety
of voice input conputer systens to her opposition. She asserted
that these systens could have allowed Bell South to adequately
accommodate her disability.

The district court granted Bell South’s notion for sunmary
j udgnment on the ground that MIler had failed to show that there
was a genuine dispute as to the crucial threshold issue of fact,
viz., whether MIller’s inpairnment significantly restricts her
ability to performeither a class of jobs or a broad range of jobs
in various classes as conpared to the average person having
conparable training, skills, and abilities. See 29 CF R 8§
1630. 2(j)(3). The summary judgnent record, including Mller’s
affidavit and deposition testinony, establishes wthout dispute
that MIler’s inpairnment prevented her fromtypewiter and conputer
and keyboard use as well as nore than an occasional use of any
of fice equi pnent that would require holding her hands in a fixed
posi tion. MIller contended that her opposition evidence was
sufficient to defeat summary judgnent because (1) it established
that typing was virtually always the primary aspect of her work for
her enpl oyer for over twenty years and (2) that her inability to
performtypewiter, conputer and other keyboard and of fice nachine
work significantly restricts her inthe ability to performa class
of jobs and a broad range of jobs in various classes as conpared to

t he average person havi ng conparable training, skills and abilities



to her own; that, in fact, her training, know edge and skills
restrict her to jobs that she can no | onger perform because of her
i npai r ment . The district court, however, found her opposition
i nsufficient because: “There is no evidence, other than Mller’s
own testinony and her nedical restrictions, concerning her ability
to performher job duties....[She] offers no affidavits or other
met hods of proof regarding her assertions beyond her concl usory
allegations. Furthernore, ‘[t]he inability to perform one aspect
of ajob whileretaining the ability to performthe work i n general
does not anpunt to a substantial limtation of the activity of

wor Ki ng. (citing Dutcher v. Ingalls Shipbuilding, 53 F.3d 723,727
(5th Cir. 1995)); see also 29 C.F.R § 1630.2(j)(3); Sherrod v.
Anerican Airlines, Inc., 132 F.3d 1112, 1120 (5'" Cr. 1998);
Ellison v. Software Spectrum Inc., 85 F.3d 187, 191 (5'" Cir.
1996) .

To determ ne whether an inpairnent rises to the level of a
"disability" as defined by the ADA, courts use a two-step anal ysi s:
first, they consider whether the inpairnment substantially limts a
major life activity other than working, and second, they consider
whet her the inpairnment substantially limts the plaintiff in
wor king. See, e.g., Dutcher, 53 F.3d at 726, n. 10; Love v. Cty of
Dal | as, 1997 W. 278126 *4 (N.D. Tex. 1997)(Buchneyer, C J.). In
this appeal, MIller does not argue that her inpairnent has any

effect on any activity other than her work. Accordingly, this

court need only consider whether MIller presented sufficient



evidence to create a genuine issue of fact as to whether her
i npai rment substantially limts her in working.
Wth regard to the activity of working:
The term substantially |imts nmeans significantly
restricted in the ability to performeither a class of
jobs or a broad range of jobs in various classes as
conpared to the average person having conparable
training, skills and abilities. The inability to perform
a single, particular job does not <constitute a
substantial limtation in the major life activity of
wor Ki ng.
29 CF.R 8 1630.2(j)(3)(i); see also Dutcher, 53 F.3d at 727
This Circuit has stated that three other factors can be consi dered
when determ ning whether an inpairnment substantially limts the
major life activity of working:
(A) The geographical area to which the individual has
reasonabl e access;
(B) The job from which the individual has been
di squal i fi ed because of an i npai rnent, and t he nunber and
types of jobs utilizing simlar training, know edge,
skills or abilities, within that geographical area, from
whi ch the individual is also disqualified because of the
i npai rment (class of jobs); and/or
(© The job from which the individual has been
di squal i fi ed because of an i npairnent, and t he nunber and

types of other jobs not wutilizing simlar training,



know edge, skills or abilities, within that geographi cal

area, from which the individual is also disqualified

because of the inpairnent (broad range of jobs in various

cl asses).

Dut cher, 53 F.3d at 727, n. 13 (citing 29 CFR 8
1630.2(j) (3) (1) (A-(Q9).

In my opinion, MIller has created a fact issue for the jury as
to whether she is substantially restricted in her ability to
performa class of jobs or a broad range of jobs in various cl asses
due to her inpairnent. Therefore, | cannot agree that summary
judgnent was correctly rendered against MIler on the issue of
whet her her inpairnment constitutes a "disability" under the ADA

The district court, in effect, adopted a standard of proof in
ADA cases that is wunprecedented in this GCrcuit and has
overwhel m ngly been rejected by other circuits. In essence, the
district court held that, because MIler provided no quantitative
evidence detailing the relevant job market, no reasonable juror
coul d concl ude that she was significantly restricted in her ability
to performeither a class or a broad range of jobs. The statute,
regul ati ons and case |law do not require quantitative evidence of
the sort the district court seens to demand for an ADA plaintiff’s
prima facie case of disability.

This court has not required a plaintiff to present vocati onal
experts at the summary judgnent stage to assess the nunber and
types of jobs utilizing simlar training, know edge, skills or

abilities within the plaintiffs geographic area. Al t hough this



court in Dutcher did list such factors as factors that "can be
consi dered" by a court, the factors are not required to enable a
plaintiff to survive summary judgnment when the plaintiff, through
ot her evidence, can nmake out a fact issue as to whether he or she
was substantially limted in his or her ability to performa class
of j obs.

The correct interpretation of the EEOC guideline and our
Dutcher opinion is that the factors listed in 29 CFR 8§
1630.2(j)(3)(ii) are factors that "may be considered” "[i]n
addition to" the nature, severity, duration, and inpact of the
i npai r ment . “I'f either party chooses to use those factors to
bol ster its case, such evidence is rel evant; however, neither party
must present such evidence, and such evidence is not a part of the
plaintiff's burden of production. Thus, a plaintiff (as in the
i nstant case) can create a fact issue as to whether he or she has
a disability wthout reference to those factors if the plaintiff
presents other sufficient evidence that he or she has a
disability.” Love, 1997 W. 278126 at *6, n. 2.

O course, a plaintiff cannot establish that she 1is
substantially limted in her ability to work sinply by show ng an
i npai rment to her performance of one particular job. See Sutton v.
United Airlines, Inc., 527 U S 471, 119 S.C. 2139, 2151 (1999).
It is not required, however, that ADA plaintiffs prove a negative,
viz., that alnost all jobs are outside their reach in order to
avoid sunmary judgnent or a judgnent as a matter of |aw See

DePaoli v. Abbott Labs., 140 F.3d 668, 672 (7" Gir. 1998) ("[A]n



enpl oyer cannot avoid liability by show ng that the enployee is

still generally capabl e of doi ng sone econom cally val uabl e work in
the national econony..."). Rather, aplaintiff isonly requiredto
present "at |east sonme evidence from which one mght infer that

[she] faced 'significant restrictions' in her ability to neet the
requi renents of other jobs." Davidson v. Mdelfort dinic, Ltd.,
133 F.3d 499, 507 (7'M Gir. 1998) (describing what plaintiff nust
do to defeat a notion for summary judgnent); see also Duncan v.
Washi ngton Metropolitan Area Transit Authority, 201 F. 3d 482, 490-
91 (D.C. Cir. 2000) (Edwards, C.J., dissenting); Swain V.
Hi I | sborough County Sch. Bd., 146 F.3d 855, 858 (11'" Cir. 1998)
("Al'though a plaintiff seeking recovery under the ADA is not
required to provide a conprehensive list of jobs which she cannot
perform the person nmust provide sone evidence beyond the nere
exi stence and inpact of a physical inpairnent to survive summary
judgnent.") (citing Woten v. Farnl and Foods, 58 F.3d 382, 386 (8"
Cr. 1995); Dutcher, 53 F.3d at 727-28; Bolton v. Scrivner, Inc.,
36 F.3d 939, 942-44 (10" Gir. 1994)).

As Chief Judge Edwards observed in his dissenting opinion in
Duncan:

Most of the decisions fromour sister circuits have found

a triable issue of fact regarding a plaintiff's

disability wthout even nentioning quantitative evi dence

detailing the relevant job market. See Mustafa v. Cark

County Sch. Dist., 157 F.3d 1169, 1175 (9th G r. 1998)

(per curiam) (finding that plaintiff was substantially



limted in his ability to work because of depression,

post-traumati c stress disorder, and panic attacks, while

referring to no quantitative vocational evidence); Cehrs

v. Northeast OChio Al zheiner's Research Cr., 155 F.3d

775, 781 (6th CGr. 1998) (finding genuine issue of

material fact regarding whether plaintiff's psoriasis

substantially limted her ability to work wth no

reference to evidence regarding job availability); Baert
v. Euclid Beverage, Ltd., 149 F.3d 626, 630 (7'" Cir. 1998) (finding
plaintiff's evidence sufficient to overcone sunmary judgnent where
he testified to potential hospitalization due to insulin-dependent
di abetes); Criado v. IBM Corp., 145 F.3d 437, 442 (1st Cr. 1998)
(finding, inaffirmng district court's denial of enployer's notion
for a judgnent as a matter of law, that the jury could have
reasonably concluded that plaintiff's depression, testified to by
plaintiff and physician, "substantially inpaired the major life
activity of working," while referring to no evidence regarding
cl asses of jobs for which she was disqualified); Cine, 144 F.3d at
303-04 (finding a jury verdict of intentional discrimnation under
t he ADA supportabl e where plaintiff showed that he was di squalified
from mai nt enance supervisory work, and where the court nade no
mention of vocational evidence); Glday v. Mecosta County, 124 F. 3d
760, 765 (6th Gr. 1997) (finding sufficient evidence to create a
question of fact as to whether plaintiff's diabetes is a disability
under the ADA because plaintiff's condition nmade himirritable and

unabl e to cooperate with co-workers, an ability "necessary for al
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but the nost solitary of occupations,” wthout reference to
gquantitative vocational evidence); Best v. Shell G| Co., 107 F. 3d
544, 548 (7th Cr. 1997) (finding that sunmary judgnent for
def endant was i nproper even though the record di d not show how nmany
jobs plaintiff was disqualified from because of the inpairnent);
Roush v. Wastec, Inc., 96 F.3d 840, 844 (6th Gr. 1996) (finding
a genuine issue of material fact as to whether bladder infection
resulted in a substantial limtation of working with no reference
to testinony about job market); Pritchard v. Southern Co. Svcs., 92
F.3d 1130, 1134 (11th Gr. 1996) (finding sufficient evidence for
the case to go to the jury where an engi neer suffered synptons of
"marked fatigue, lack of energy, lack of interest, poor
concentration, nenory problens, suicidal thoughts, depressed
affect, and irritability" that limted her ability to work in
nucl ear engineering, even though she was able to work as a
non- nucl ear engi neer).
Duncan, 201 F.3d at 493-494 (Edwards, C.J., dissenting).

The present case is not one in which the plaintiff’'s
i npai rment di sabl es her from perform ng one aspect of a job while
retaining the ability to performthe work in general. See Sherrod,
132 F.3d at 1120 (nedical restrictions on heavy lifting
disqualified plaintiff for the position of flight attendant but not
a class of jobs or broad range of jobs); Ellison, 85 F.3d at 191
(cancer treatnent affected but did not significantly restrict
enpl oyee in continuing to work); Dutcher, 53 F.3d at 727 (wel der

continued to work for the sane enpl oyer as a non-clinbi ng wel der,
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al t hough her ability as a clinbing welder was inpaired); see also
Sutton v. United Air Lines, Inc., 527 U. S. 471 (1999) (nmyopic pilots
were neither disabled (because their inpairnents were fully
correctable with visual devices) nor regarded as di sabl ed, although
airline refused to hire themas gl obal pilots (because gl obal pil ot
is asingle job and other pilot positions were available to them
such as regional pilot and pilot instructor)).

Nor is the present case an obvious situation in which the
plaintiff failed to allege exclusion from a sufficiently broad
cl ass of jobs. See Zenor v. El Paso Healthcare Sys., Ltd., 176
F.3d 847, 861 (5'" Cir. 1999) (finding position of pharmaci st not
to be a class of jobs); Bridges v. Gty of Bossier, 92 F.3d 329,
334-36 (5" Cir. 1996) (finding that the category of firefighting
jobs is not a "class of jobs"); Miuller v. Costello, 187 F.3d 298,
313 (2d Cir. 1999) (stating that the category of "correctional
officer" was not a "class of jobs" under the ADA); Patterson v.
Chicago Ass'n for Retarded Citizens, 150 F.3d 719, 725-26 (7" Cr
1998) (finding insufficient evidence of a substantial limtation
where plaintiff was only disqualified from one sort of teaching
position); Daley v. Koch, 892 F.2d 212, 215 (2d Cr. 1989) ("Being
decl ared unsuitable for the particular position of police officer
is not a substantial limtation of a major life activity."); cf.
Duncan v. Washi ngton Metropolitan Area Transit Authority, 201 F. 3d
482, 488-89 (D.C. Cr. 2000)(Transit authority enployee s back-
related 20-pound |Ilifting restriction insufficient to show

substantial limtation on ability to work).
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Keyboard work on typewiters, conputers, and simlar office
equi pnent was the primary aspect and core function of Mller’s
wor k. Al though the plaintiff has not provi ded detail ed evi dence of
her educational background, training, or qualifications for other
j obs, she has denonstrated that for over twenty years she has done
not hi ng but secretarial or clerical work in which typewiter and
conput er keyboard | abor was the main essential physical elenent;
and t hat she cannot performthe jobs she had been doi ng nost of her
life or any other conparable job that would require full-tine
typi ng or keyboard work or nore than occasional use of any office
equi pnent requiring a fixed hands position. It is not subject to
reasonabl e dispute and is generally known within the territorial
jurisdiction of the trial court that in Shreveport, Louisiana, and
cities of its size, secretarial and clerical jobs requiring
skil |l ful performance of keyboard work on typewiters, conputers and
simlar office equipnment is both a major class of jobs and a broad
range of jobs in various classes.

Because the summary judgnent cannot be legitimately affirned
on the basis upon which it was granted, | respectfully dissent from

the majority’s sunmary affirmation
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