UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30765
Cvil Docket #97-CV-761

PATRI CK DI X; EVELYN VI VI AN SEARCY, personal representative
and surviving spouse and wi dow, substituted in place and stead
of Robert Searcy, deceased; M CHAEL RAY W LLI AMS; CARL BELAI RE
Pl ai ntiffs-Appel | ees- Cross- Appel | ant s,
vVer sus

TONY MANCUSO, Etc.; ET AL,

Def endant s,

TONY MANCUSO, Individually and in his capacity as Ward Three
Marshal , CITY OF LAKE CHARLES,

Def endant s- Appel | ant s- Cr oss- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

July 2, 2001
Bef ore KENNEDY', JONES, and DeMOSS, Circuit Judges.™

EDITH H JONES, G rcuit Judge:
In this lawsuit for politically-notivated failure to

rehire four deputy marshals of the city courts in Lake Charles,

Crcuit Judge of the Sixth Circuit, sitting by designation.

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Loui siana, a jury rendered awards for the plaintiffs, the court
inposed liability onthe Gty as well as the marshal, and the court
reduced parts of the verdict. All parties have appeal ed. Finding
no reversible error, we affirm

Sone of the issues are easily resolved. Appel | ant
Marshal Mancuso challenges the sufficiency of evidence of
liability, the jury instructions on retaliatory failure to rehire,
and appell ees’ attorneys’ fees. Despite his protestations, the
record reveal s sufficient testinony — sone of it fromhis testinony
on cross-examnation — from which the jury could infer that the
Marshal refused to retain the four, admttedly qualified appellees
because they had supported his election opponent, the previous
Mar shal . G rcunstantial evidence of Mncuso's intent was

probative. Tanner v. MCall, 625 F.2d 1183, 1192 (5th Cr. 1980).

Viewing the evidence with the deference due a jury verdict, we
cannot conclude that no reasonable jury could have found
unconstitutional retaliation against appellees for their political
activity. Mancuso’s notion for judgnent as a matter of |aw was

correctly overrul ed. Hltgen v. Sunrall, 47 F.3d 695, 699 (5th

Cr. 1995).
The jury instruction with which Mancuso quarrels was

patterned after that in the very simlar case of Brady v. Fort Bend

County, 145 F.3d 691 (5th Cr. 1998). |In Brady, the instruction on
causation of the appellees’ term nation was specifically approved
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by this court. Mncuso neverthel ess asserts |egal error because
part of the instruction m ght suggest that the marshal nust have
had, contrary to Louisiana’ s doctrine of at-wll enploynent,
“legitimate reasons” for refusing to retain the appellees. W
di sagree. The instruction principally required the jury to find
that the deputies’ political activities were “a substantial or
nmotivating factor” in their termnations and that retaliation was
“the real reason” for Mancuso’'s decision. Considered as a whol e,
the instruction was not substantially msleading and was

fundanentally accurate. Davis v. Avondale Industries, Inc., 975

F.2d 169, 173-74 (5th G r. 1992).

Mancuso’s challenge to the award of attorneys’ fees,
based on the deputies’ partial success at trial, is unpersuasive.
Mancuso does not contest the anount clained under an unadj usted
| odestar cal culation, nor does he deny that the district court
consi dered his argunent for a downward adjustnent. Under the abuse
of discretion standard, the district court did not err in assessing

or awardi ng an appropriate 8 1988 fee. Louisiana Power & Light Co.

v. Kellstrom 50 F.3d 319, 329 (5th Cr. 1995) (review ng court

should “inspect the district court’s |odestar analysis only to

determne if the court sufficiently considered the appropriate

criteria.”)
The City of Lake Charles appeals the district court’s
inposition of 8§ 1983 liability on it for Mrshal Mancuso’'s
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unconsti tutional enploynent decisions, contending that while he is
a final policymaker in that arena, he was not a nunicipal

policymaker for the city. Penbaur v. Gty of G ncinnati, 475 U S.

469, 106 S.Ct. 1292 (1986). W have carefully reviewed Loui siana
| aw and cannot agree with the Cty s disavowal of responsibility.
It is true that the office of Marshal was statutorily created by
the state legislature. LSA R S. 13:1951 and 1952. The City can
neither abolish it nor interfere with the Marshal’s deci sions, and
the Gty is not vicariously liable for acts of the Marshal.

Cosenza v. Aetna Ins. Co., 341 So.2d 1304 (La. App. 1977). On the

ot her hand, Louisiana |aw repeatedly characterizes the office of
Marshal as a local rather than state office.! The marshal, though
an i ndependent officer, is paid and his budget approved by the
Cty. LSA R S. § 13:1883. Significantly, the deputy marshals’
salaries are also paid by “the city of Lake Charles and the parish

of Calcasieu”. LSA R S. 8§ 2079. For all practical purposes other

than their hiring and firing (which decisions all parties
1 State law provides that although an office is created by the
Loui si ana constitution or law, it is not necessarily a “state office”. LSARS.

42:1441.3(D). Marshals are specifically excluded fromindemification by the
state for lawsuits. LSA R S. § 13:5108.1(E)(3)(b). The office of Marshal is
defined inthe “City Courts” chapter of Louisiana's statutes. LSAR S. § 13:1881
and 1881(A). Oher statutes confirmthat the Marshal is a local official. See,
e.g., La. Const. art. 5, 8§ 15(A); LSA R S. § 13:1952(13) (describing city court
of Lake Charles and the marshal); LSA R S. § 11:3504 (in small cities, city
marshal , anmong ot hers, sits on board of trustees for police pension and reli ef
funds); LSA R S. 8 18:551(B)(1)(e) (locating office of marshal on ballot for
“muni ci pal offices”).



acknowl edge were commtted to the marshal), deputy marshals are
treated as city enpl oyees.

Based on Louisiana | aw, the marshal nust be considered a
| ocal official, not an officer of the state. Further, in nmaking
enpl oynent deci sions, he is exercising policymaking, admnistrative

authority on the local level. These facts differentiate the case

fromthe Suprene Court’s decisionin MMIlan v. Mnroe County, 520
US 781, 117 S.Ct. 1734 (1997), where the Court held that when
acting to enforce state law, sheriffs were officers of the state.
Since Mancuso’s enpl oynent deci sions nmake | ocal policy with funds
from the |ocal budget, the city should not be startled at its
liability for his constitutional violations in that capacity.
Moving to the appellees’ issues, WIllians, Belaire and
Searcy all challenge the district court’s judgnent as a matter of
| aw on their back pay awards.? WIllianms’s and Bel aire’s awards
were reduced to the anounts testified to by their expert wtness,
while Searcy’s award was reduced to zero because he never sought
al ternate enpl oynent after being term nated by Marshal Mancuso. As
noted, the standard for reversing a jury verdict is high, but not
i nsur nount abl e. Damages nmay not be based on speculation and

conjecture alone, particularly where, as here, the value of

2 Mancuso’s notion for judgnent as a matter of |aw was not untinely

under R 50, inasmuch as he had no way of knowi ng before the verdict arrived t hat
the jury would award nore in danmages than the plaintiffs’ expert had testified
to.



appellees’ lost fringe benefits was quantifiable but wholly

unquantified. Purcell v. Sequin State Bank & Trust Co., 999 F. 2d

950, 960-61 (5th Cr. 1993). Unfortunately for Belaire, he offered
no proof of the value of fee use of an auto, free housing, nedical
i nsurance, pension benefits, etc., and his expert Dr. Rice affixed
no value to those itens. VWile WIllians testified about the
exi stence of fringe benefits, Dr. Rice included only the val ue of
moonlighting in his estimate of Wllianms’s | ost earnings, and the
revised judgnent included that sum As for Searcy, it nakes no
sense for himto claimlost earnings when he voluntarily w thdrew
fromthe enpl oynent market after his term nation, and the district
court properly so held. In short, the jury may wander freely
within the realm of the evidence when assessing damage verdicts;
they may not roam at | arge beyond those bounds.

The | ast point of error is appellees’ contention that the
trial court abused its discretion in allowing Dr. Peterson, a
vocati onal expert, to testify concerning the appellees’ |ost front
pay on an inadequate nethodology. Dr. Peterson’s evaluation was
adopt ed by Mancuso’s econom st and by the district court for its
findings and judgnent. \While they acknow edge that the adm ssion
of expert testinony is reviewed for abuse of discretion by this

court, appellees assert that the district court failed to enforce



Daubert® and Kumho* by allowi ng the expert’s testinony despite his
adm ssion that he never interviewed the deputies, nor perforned
vocational tests on them nor enployed other custonary procedures
to evaluate their future enploynent opportunities. We have
carefully scrutinized the record concerning Dr. Peterson’s
testinony and note that the district court was well aware of the
need that such testinony be based on a reliable nethodol ogy. W
also note that Dr. Peterson explained that he uses the sane
met hodol ogy as he did in this case — including a review of the
deputies’ enploynent records and history, their resunes, ages and
depositions, and rel evant statistical enpl oynent data — when acti ng
as a vocational expert for the Social Security Adm nistration. Dr.
Peterson sufficiently explained why he used the nethodol ogy he
enployed in this case and why it is valid here. The court did not
m sapply governing limts on the adm ssibility of expert testinony.

For these reasons, we reject the contentions raised by
all parties and AFFIRM the district court’s judgnent. The
attorneys’ fee award for services on appeal is REMANDED for
consideration by the district court.

AFFI RVED; FEE AWARD REMANDED.

3 Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 113 S.Ct. 2786,
125 L.Ed. 2d 469 (1993).

4 Kumho Tire Co. Ltd. v. Carm chael, 526 U S. 137, 119 S.C. 1167, 143
L. Ed. 2d 238 (1999).




