IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30836
Summary Cal endar

JANI CE B. DONAHUE,

Pl ai ntiff-Appellant,
vVer sus

AL PHI LI PUS ET AL.,

Def endant s,
AL PHI LIPUS, individually and as a police chief of the
Cty of San Antonio; BILL THORNTON, individually and as mayor of
the Gty of San Antoni o; RI CHARD PENNI NGTON, individually and as
police chief of the City of New Ol eans; MARC MORI AL, individually
and as mayor of the City of New Oleans; CTY OF NEW ORLEANS;
PINKERTON'S, |INC, incorrectly sued as Pinkerton Security,
PI NKERTON | NC., Erroneously sued as Pinkerton Security,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 98- CV-795-J

My 11, 2000
Bef ore JONES, DUHE and STEWART, Circuit Judges.
PER CURI AM !
Jani ce Butl er Donahue argues that the district court erred in

dism ssing her civil rights conplaint against the Cties of San

Antonio and New Oleans, their mayors and police chiefs, and

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Pi nkerton, Inc.

Donahue argues that the district court erred in granting
summary judgnent in favor of the Gty of San Antonio and its mayor
and police chief. The defendants submtted an affidavit of a
representative of the police departnent stating that there were no
records, files, or docunents showi ng that the San Antonio Police
Departnent had pl aced Donahue under surveillance, arrested her, or
t apped her phones as she alleged in her conplaint. |In response to
t he noti on, Donahue relied on her allegations and failed to present
any affidavits of proposed wi tnesses or any docunents to contradict
the affidavit or to support her nunerous allegations. Therefore,
Donahue failed to carry her burden of establishing the existence of

a material fact issue for trial. See Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 250 (1986).

| nsofar as Donahue nmay have alleged that the mayor acted
i ndependently fromthe police departnent, any clains that the mayor
personally planted w retapping devices on Donahue’s phones or
st al ked her across the country to California and in Louisiana rise
to the | evel of being delusional and are subject to a dism ssal for
frivol ousness. See 28 U S.C. 8§ 1915(e)(2)(B)(i); Denton v.
Her nandez, 504 U.S. 25, 32-33 (1992).

Because Donahue did not conme forth with any evidence that the
conduct of any officials, agents, or enployees of the Gty of San
Antonio resulted in a violation of her constitutional rights, the
city cannot be held liable based on an official policy or custom

resulting in a constitutional violation. See Mnell v. Dep’'t of




Soc. Servs. O Gty of New York, 436 U S. 658, 694-95 (1978).

Donahue argues that the district court erred in granting the
nmotion of Pinkerton, Inc., to dismss for failure to state a claim
upon which relief can be granted.

To prevail on a claimunder 8§ 1983, a plaintiff nust show t hat
t he defendant deprived himof a right secured by the Constitution
and laws of the United States while acting under color of state

| aw. Manus v. MNamara, 842 F.2d 808, 812 (5th Cr. 1988). *“A

private party may be held liable under 8§ 1983 if he . . . is a
wllful participant in joint activity with the State or its

agents.” Cnel v. Connick, 15 F.3d 1338, 1343 (5th Cr

1994) (internal quotation and citations omtted). Concl usi onal
al l egations of conspiracy, however, do not give rise to a 8§ 1983

claim Babb v. Dorman, 33 F.3d 472, 476 (5th Gr. 1994). A

def endant cannot be held liable under § 1983 on a theory of
vicarious liability, even if state | aw provides that a supervisor
is vicariously liable for the acts of his subordi nates. See Doe v.

Rai ns County I ndep. Sch. Dist., 66 F.3d 1402, 1410 (5th Cr. 1995).

To recover damages for a conspiracy to deny individuals the
equal protection of the laws under 42 U S.C. § 1985, the plaintiff
must denonstrate that the defendants were notivated by an i nvi di ous

discrimnatory aninus. Colenman v. Houston Indep. Sch. Dist., 113

F.3d 528, 533 (5th Gr. 1997). A cause of action for racia
discrimnation in the maki ng and enforcenent of contracts, under 8§
1981, requires the plaintiff to denonstrate intentional

discrimnation. 1d.



Donahue has not alleged any specific facts showi ng that
Pinkerton, 1Inc., entered into an agreenent wth the other
defendants to engage in activities to deprive Donahue of her
constitutional rights. Donahue’ s al |l egati ons of conspiracy are
conclusional and, thus, there is no viable allegation that
Pi nkerton, Inc., acted “under color of law or entered into a
conspiracy to deprive Donahue of her rights because of her race.
Donahue did not allege that she was involved in contractual
negotiations with the defendants.

Donahue’s allegations do not reflect that the conpany’'s
policymakers inplenented or endorsed a policy or custom of
harassi ng African-Anerican citizens by stal king them and pl anting
W retaps on their tel ephones. Even if Donahue’s allegations with
respect to the acts of Pinkerton, Inc.’s enpl oyees are accepted as
true, she has failed to state a constitutional claim against
Pinkerton, Inc. See Fed. R CGv. P. 12(b)(6).

Donahue argues that the district court abused its discretion
in dismssing as frivolous the clains against the Cty of New
Ol eans, Mayor Morial, and Chief of Police Pennington.

In a § 1983 action, “a municipality may not be held strictly
liable for the acts of its non-policy-making enployees under a

respondeat superior theory.” Benavides v. County of WIson, 955

F.2d 968, 972 (5th Gr. 1992). The plaintiff nust prove that the
policy in and of itself violates constitutional rights, that the
policy evidences a deliberate indifference to constitutional

rights, or that the nunicipality has a customof depriving persons



of their constitutional rights. 1d. at 690-94.

Donahue failed to all ege i n her conpl aint or anended conpl ai nt
that an official policy or customenacted or ratified by the Cty
of New Ol eans resulted in a violation of Donahue’ s constitutional
rights. Therefore, Donahue has not stated an arguable 8§ 1983 cl aim
against the Gty of New Ol eans.

Supervisory officials may be held |liable for the conduct of a
subordinate only if they “affirmatively participate in acts that
cause constitutional deprivation” or “inplenent unconstitutiona
policies that causally result in plaintiff’s injury.” Baker V.
Putnal, 75 F.3d 190, 199 (5th Cr. 1996).

Nei t her Donahue’ s conpl ai nt nor anmended conpl ai nt contai n any
al | egations of specific acts of personal m sconduct by Mayor Mori al
resulting in a constitutional injury to Donahue. Nor did Donahue
allege that the Mayor enacted or endorsed an unconstitutional
policy or custom The district court did not abuse its discretion
in dismssing the clains agai nst Morial based on frivol ousness or
for failure to state a claim

I n one paragraph of the two hundred two paragraphs contai ned
in Donahue’s conplaint and anended conplaint, there is an
allegation that Chief Pennington along with Chief of Police
Philipus and two unnanmed San Antonio police officers placed an
eavesdroppi ng device in Donahue’ s residence. This allegation
standing alone may not appear to be delusional or irrational
However, when considered in the context of all the other

al l egations of cross-country stal king, w retappi ng, and harassnent



by officials and private citizens nade by Donahue, it rises to the
| evel of an irrational or delusional assertion. Therefore, the
district court did not abuse its discretion in dismssing the claim

agai nst Pennington as frivolous. See Denton, 504 U S. at 32-33.

Donahue also argues that the district court abused its
di scretion in denying her request to have a United States Marshal
serve deposition subpoenas, in failing to grant her notion to file
a second anended conplaint, and in failing to allow her to nake
di scovery. The district court did not abuse its discretion in
denyi ng Donahue’ s requests.

This appeal is without arguable nerit and thus frivol ous.

Howard v. King, 707 F.2d 215, 219-20 (5th GCr. 1983). Because the

appeal is frivolous, it is DISMSSED. 5th Cr. R 42. 2.
DI SM SSED.



