IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30850
Summary Cal endar

MATTHEW VAUGHN, JR, Individually & as
Adm ni strator & Natural Tutor of his
m nor son, on behalf of Matthew Vaughn, [11

Pl ai ntiff-Appellant,

V.

TRAVI S FRAME, Individually & in his official

capacity as officer for Melville Police

Departnent; RANDY ROWNE, Individually & in his
I

[
official capacity as officer for Melville Police
Departnment; TOAN OF MELVILLE; POLI CE DEPARTMENT OF MELVI LLE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 98- CV-2421

February 14, 2000

Before KING Chief Judge, and WENER and BARKSDALE, Circuit
Judges.

PER CURI AM *

Pl ai ntiff-Appellant Mtthew Vaughn, Jr. (“Vaughn”),
individually and as Natural Tutor of his son, Matthew Vaughn [11
appeal s the district court's grant of summary judgnent in favor
of Defendants-Appellees and its dism ssal of his suit with

prejudi ce. W AFFI RM

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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Vaughn originally filed suit agai nst Defendants-Appell ees
Travis Franme and Randy Rowe, individually and in their capacities
as police officers for the Town of Melville, the Town of
Melville, and the Police Departnment of Melville (collectively,
the “Appellees”) in Louisiana state court on Septenber 9, 1998.
Vaughn al | eged that officers Frane and Rowe violated his son’s
civil rights on Qctober 11, 1997. The suit sought danmages under
42 U.S.C. § 1983 and Louisiana civil rights laws. On Decenber
10, 1998, Vaughn requested that the clerk proceed with service of
process agai nst the Appellees. After being served, the Appellees
renmoved the case to federal court and noved for sumrmary judgnent
on the ground that they had not been tinely served. The district
court granted the notion and, finding that Vaughn’s cause of
action had prescribed, it dismssed his suit with prejudice.
Vaughn tinely appeal s.

This court reviews the district court's grant of summary

j udgnent de novo. Wyant v. Acceptance Ins. Co., 917 F.2d 209,

212 (5th Gr. 1990). Summary judgnent is proper when there is no

genui ne issue of material fact and the noving party is entitled

to judgnent as a matter of law. See Celotex Corp. v. Catrett,
477 U. S. 317 (1986); Fed. R Cv. P. 56(c). |If the noving party
nmeets the initial burden of establishing that there is no genuine
i ssue, the burden shifts to the nonnoving party to produce

evi dence of the existence of a genuine issue for trial. See

Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5'" Cir. 1994)

(en banc).



A federal district court |looks “to state law to ascertain
whet her service was properly nmade prior to renoval.” Freight

Termnals, Inc. v. Ryder Sys., Inc., 461 F.2d 1046, 1052 (5th

Cr. 1972). bjections regarding service of process which arise
prior to renoval may be raised in federal court and are not

wai ved by renoval. See Mullen v. Sears, Roebuck, and Co., 887 F

2d 615, 618 (5th Cir. 1989). Such objections remain available to

t he def endant even if they would not have been avail abl e had the

suit originated in federal court. See i d.

Vaughn arques that the district court erred in granting

Appel | ees’ motion for sunmmmary judgnent and dism ssing his clains

with prejudi ce because: (1) he had "good cause" for failing to

reqguest service within the tine provided for by Section 13:5107

of the Louisiana Revised Statutes: (2) no contradictory hearing

was held with respect to the Appell ees' summary judgnent notion;

and (3) under Section 9:5801 of the Louisiana Revised Statutes

the prescriptive period was tolled upon Vaughn's filing in state

court, even if his request for service was untinely. These

argunents are without nerit.

Vaughn's request for service was untinely. See La. Rev.

Stat. Ann. § 13:5107(D) (West 2000). Loui si ana | aw requires

that, in any suit nanming “the state, a state agency, or political

subdi vision, or any officer or enployee thereof,” service “shall”

be requested within ninety days of filing suit. ld. Vaughn did

not request service until ninety-two days after he filed suit.

He argues, however, that article 1672(C) of the Loui si ana Code of




Civil Procedure prohibits dismssal if the plaintiff can show

“good cause [for] . . . why service could not be requested” in a

timely manner. La. Code Civ. Proc. Ann. art. 1672(QC (\West

2000). W are wholly unconvinced that Vaughn's reason for

failing to make a tinely request for service, ongoi ng settl enent

negotiations with the Appellees’ insurer, is “good cause” within

the neaning of article 1672(QC). Sinply put, the existence of

ongoi ng settl enment negoti ati ons does not show that Vaughn “coul d

not . . . request[]” service. | d.

Vaughn'’s arqunent that a contradictory heari ng should have

been held on Appellees’ notion for sunmary judgnent is equally

wi thout nerit. Neither article 1672(C) nor § 13:5107(D) requires

a hearing before dismssing a case for failure to nake a tinely

request for service. They require only that a contradictory

nmotion be made. Appellees’ notion for sunmary judgnent was not

ex parte, it was served upon Vaughn and Vaughn filed pleadings in

opposition. Therefore, the notion for summary |udgnent

constituted a contradi ctory notion. See La. Code. Civ. Proc.

Ann. art. 963 (West 1984).

The district court properly determ ned that Vaughn's suit

was time-barred. Wien a suit is dismssed pursuant to

8§ 13:5107(D), the running of the prescriptive period is not

interrupted or suspended by filing suit.? Because there is no

2 The statute provides that “[w]lhen the state, a state agency,
or a political subdivision, or any officer or enployee thereof,
is dismssed as a party pursuant to this Section, the filing of
the action . . . shall not interrupt or suspend the running of
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federal statute of limtations governing 8 1983 actions, federal

courts borrow the nost appropriate statute of limtations from

the forumstate in which the action is brought. See Mbore v.

McDonal d, 30 F.3d 616, 620 (5" Cir. 1994). The anal ogous

statute of limtations under Louisiana |l aw provides for a one

vear prescriptive period. See La. Cv. Code. Ann. art. 3492

(West 1994).

The incident Vaughn conpl ains of occurred on COctober 11

1997. However, Vaughn did not request service until Decenber 10,

1998. By operation of 8 13:5107(D)(3), Vaughn did not interrupt

or suspend the running of prescription by filing suit. Thus,

Vaughn’s cl ai ns prescri bed because he failed to request service

within one vear of the alleged injury. As such, it was proper

for the district court to dism ss Vaughn’s clains with prejudice.

Vaughn has failed to show that there is a genui ne issue of

fact for trial. The district court was therefore correct in

granting the Appellees’ nmotion for summary judgnent and

di sm ssi ng Vaughn’s clainms with prejudice. W AFFI RM

prescription.” La. Rev. Stat. Ann. § 13:5107(D)(3) (Wst 2000).
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