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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30897
Conf er ence Cal endar

JESUS DURAN
Peti ti oner- Appel | ant,
ver sus

JI M ROGERS, Warden;
RI CHARD | EYOUB, Attorney Ceneral, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 98- CV-3496-J

April 13, 2000

Before: WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *
Jesus Duran noves for a certificate of appealability (CQA)

and for |eave to proceed in forma pauperis (IFP). W nust

exam ne the basis of our jurisdiction, on our own notion, if

necessary. Mosley v. Cozby, 813 F.2d 659, 660 (5th Cr. 1987).

Duran nmailed and filed on the sane day his notice of appeal
and a notion to anend his habeas petition to delete the
unexhausted cl ai ns and proceed on his renmai ni ng exhausted cl ai ns.

Duran’s notion expressly referenced his notice of appeal, and he

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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stated his intent of foregoing an appeal if the district court
granted his notion. Because Duran failed to express an

unequi vocal intent to appeal the dism ssal of his habeas petition
for want of conpl ete exhaustion, the notice of appeal is

i neffective, and appellate jurisdiction has not been conferred on

this court. See Creations Unlimted, Inc. v. MCain, 112 F. 3d

814, 816-17 (5th Gr. 1997); Mosley, 813 F.2d at 660; Cobb v.
Lewis, 488 F.2d 41, 45 (5th Gr. 1974). Thus, the district court
had jurisdiction to grant Duran’s notion to anend by del eting the
unexhausted cl ains. Because the district court has yet to
di spose of the case on the nerits, this court lacks jurisdiction
to review those clains. See 28 U S.C. § 1291.

Because we are without jurisdiction, we do not rule on
Duran’s notions for IFP and COA. |IT IS ORDERED that the appea

is DISM SSED for want of appellate jurisdiction.



