IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30961
Summary Cal endar

KENNETH VI NCENT,
Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden, Louisiana State Penitentiary,
Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. 99-CV-764-B
‘Septenber 14, 2000
Before EMLIO M GARZA, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Kennet h Vi ncent, Louisiana prisoner # 95434, appeals from
the denial of his application for habeas corpus relief filed
pursuant to 28 U.S.C. §8 2254. He has filed a notion for panel
review of the one-judge order granting his certificate of
appeal ability (“COA’) in part and denying his COA in part.
Because he failed to file his notion within 14 days after entry
of the challenged order, his notion is DENIED as untinely. See

FED. R App. P. 27(c); 5THQGR R 27.2.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Vi ncent argues that the prosecution’s failure to disclose
favorabl e evidence to himviolated his constitutional rights as

set forth in Brady v. Maryland, 373 U S. 83, 86-87 (1963). This

i ssue was adjudicated on the nerits in state court. Accordingly,
habeas corpus relief is only available regarding this issue if
the adjudication of the claim

(1) resulted in a decision that was contrary to, or

i nvol ved an unreasonabl e application of, clearly

establi shed Federal |aw, as determ ned by the Suprene

Court of the United States; or

(2) resulted in a decision that was based on an

unreasonabl e determ nation of the facts in |ight of the

evi dence presented in the State court proceeding.
28 U.S.C. § 2254(d). After consideration of Vincent’'s Brady
claim we have determ ned that he has failed to neet this
standard. The district court’s denial of the instant clai mwas
therefore not error.

Vi ncent al so contends that he was deni ed due process because
the jury was given a reasonabl e-doubt instruction that was

constitutionally inperm ssible under Cage v. Louisiana, 498 U. S

39, 41 (1990). The instant Cage issue was not adjudicated on the

merits in state court, and is therefore revi ewed de novo. See

Nobl es v. Johnson, 127 F.3d 409, 416 (5th Cr. 1997). Vincent
procedurally defaulted the instant issue by failing to object

cont enporaneously to the challenged instruction. See Mihleisen

v. leyoub, 168 F.3d 840, 843 (5th G r. 1999)(Louisiana’ s
application of the contenporaneous-objection rule to Cage clains
is adequate constitutionally to establish procedural default).
We may nonetheless review the nerits of Vincent’'s Cage claim

because he has overcone the procedural bar by show ng cause and
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prejudice for failing to object contenporaneously. See Fairnan

v. Anderson, 188 F.3d 635, 641 (5th Gr. 1999) (applicant may

overcone procedural bar by show ng cause and prejudice for the
procedural default).

The reasonabl e-doubt instruction given to the jury at
Vincent’s crimnal trial was essentially identical to the

r easonabl e-doubt instruction held unconstitutional in Hunphrey v.

Cain, 138 F.3d 552, 553 (5th Gr.)(en banc), cert. denied, 523

U S 935, 943 (1998). The challenged instruction was therefore

constitutionally inperm ssible under Cage. See 498 U.S. at 40-

41.

Accordingly, the district court’s denial of the instant
8§ 2254 application as to the Cage claimis REVERSED and the case
is REMANDED to district court with instructions to grant the wit
of habeas corpus unless the State of Louisiana retries Vincent
within a reasonable tine.

MOTI ON DENI ED; REVERSED AND REMANDED



