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EDI TH H JONES, Circuit Judge:?

Franci sco Ronero appeals his conviction for conspiracy
and attenpted possession of cocaine with intent to distribute under
21 U S.C 88 841(a)(1), 84e. Ronmero argues that there was
i nsufficient evidence for the jury to convict himof attenpting to
possess cocaine with intent to distribute. He also argues that the
prosecutor prejudiced his trial by msstating the evidence during

closing argunents. W affirm

1 Crcuit Judge of the NNnth Circuit, sitting by designation.
2 Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



BACKGROUND

Thi s case centers on Ronero’ s i nvol venent in a conspiracy
to inport cocaine from Col unbi a. A drug trafficker in Colonbia
hi red gover nnent i nformant Fer nando Cabrera-Carbajal (“Cabrera”) to
bring approxi mately sixteen kil ograns of cocaine into New Ol eans.
The trafficker told Cabrera to use the codenane “Pinochet” and to
contact a drug dealer nanmed “Msterio” once Cabrera entered the
United States. Cabrera testified that he was supposed to sell the
drugs to Mysterio for $ 60, 000.

Cabrera arrived in the United States in March 1999 and
exchanged the drugs with customofficials for dumry drugs. 1In a
recorded phone conversation, he spoke to Mysterio and arranged to
sell the drugs on Canal Street in downtown New Ol eans.

Carlos Arturo Rivas, a prosecution witness, testified
that the voice of Msterio belonged to Juan Santos Rodriguez.
Ri vas net Rodriguez in a pool hall in Houston before the drug sal e.
Rodriguez invited Rivas to ganble with himin New Ol eans. Rivas
agr eed.

Rodri guez, Rivas, and appell ant Ronero then drove to New
Orleans together in a Ford. Rivas and Ronero had not net before.
Ronmero was dri ving. During the trip, Rodriguez offered Rivas $

8,000 to pick up “sonme stuff” from soneone nanmed Pinochet in New



O | eans. Ri vas understood “stuff” to nean drugs. There is no
evi dence that Ronero took part in this conversation

Once in New Ol eans, Ronero and Rodri guez dropped Rivas
off on Canal Street so Rivas could | ook over the pick-up | ocation
They agreed to neet again at a certain tine.

When t hey net again, Ronero was driving a Jaguar. Ronero
and Rodriguez dropped Rivas off, then drove around |ocal streets
while Rivas spoke with Cabrera. Because Rivas had no noney,
Cabrera refused to give him the dunmy drugs or get in the car.
Rivas | eft Cabrera and wal ked across a parking ot to wait for the
Jaguar, which stopped to neet him Rivas discussed the situation
wth Rodriguez, and returned to Cabrera to persuade him to hand
over the drugs. Cabrera again refused. This sequence of events
repeated itself about three tines.

Finally, Cabrera told R vas to park the car. Ri vas
returned to the other side of the parking lot, waited for the
Jaguar, and spoke to Rodriguez. Ronmero drove into the lot and
parked. Rodriguez spoke to Rivas outside the vehicle. Ronero paid
the parking attendant, and then unsuccessfully attenpted to open
the trunk of the Jaguar. Cabrera approached with the dunmy drugs
and placed themin the back seat of the car. Cabrera testified
that, “I asked themfor ny noney. They said they didn’t bring any
money. Then | turned around; | left, and they stayed in the car.

The driver of the car said, ‘Quick. Quick. Thisis hot.’”” Rivas,



however, testified that “[s]onme noney was given to [Cabrera], but
| don’t know what anount.”

Cust ons Servi ce agents captured the events on the street
and in the parking ot on video. The video shows Ronero handi ng
sonething to Cabrera shortly after Cabrera deposited the drugs in
the vehicle. The very small item could not be a large sum of
noney. It is unclear from the videotape whether Rodriguez ever
gave anything to Cabrera.

| medi ately after Cabrera wal ked away, Custons Service
vehicles pulled into the parking |ot. Rodri guez attenpted to
escape, but agents arrested him Ronero and Rivas junped into the
car and |led agents on a high speed chase through downtown New
O | eans. Ronmero was dri ving. The chase ended when Ronero and
Rodri guez abandoned the vehicle in a vacant | ot. The agents first
found Rivas. Approxi mately forty-five mnute later, they found
Ronero inside a building hiding shirtless under debris. Ronero’s
shirt lay outside the building.

Rivas pled quilty and testified against Ronero and
Rodriguez at trial. The prosecution tried Rodriguez and Ronero
together for conspiracy to inport cocai ne and attenpted possession
wth intent to distribute. Rodriguez pled guilty during trial.

I n her closing argunents, the prosecutor played the video
of the transaction. She stated, “l’d ask you to | ook at sonething

that is very significant here. And what | want you to pay



attention to and ask yourselves, is [Ronero] there by accident;
when on the tape you see that this man is the
one who pays [Cabrera] after [Cabrera] places the drugs in the
car.” The defense objected that the prosecutor was m sl eading the
jury. The district judge immediately instructed the jury:
Menbers of the jury, you' re to decide what the evidence
is. And the argunents of counsel does [sic] not give any
additional evidence to the case. Only you can deci de,
and you nust decide fromthe evidence which the court has
admtted into the record. If it squares with the
argunent, then you nmay use it. |If not, then disregard
t he argunent.
The jury convicted Ronmero of attenpted possession of

cocaine with intent to distribute under 21 U S. C. 88 841(a)(1),

846, and ai ding and abetting under 18 U . S.C. 8 2. Ronero appeals.

DI SCUSSI ON

Ronmero first contends that the evidence was insufficient
to support his conviction under 21 U. S.C. 8§ 841(a)(1).

We reviewthe evidence and its inferences in a light nost
favorable to the governnent. The conviction nust be upheld if a
reasonable trier of fact could find that the evidence establishes
guilt beyond a reasonable doubt. See United States v. Gonzal ez,
700 F.2d 196, 204 (5th Gr. 1983).

The elenents of possession of cocaine with intent to
distribute under 8§ 841(a)(1) are 1) know edge, 2) possession, and

3) intent to distribute the cocaine. See United States v.



Gonzal ez, 700 F.2d 196, 204 (5th Gr. 1983). To prove attenpted
possessi on, the Governnment nmust show 1) that the defendant acted
with the kind of cul pability otherwi se required for the conm ssion
of the crinme which he is charged with attenpting, and 2) the
def endant engaged i n conduct which constitutes a substantial step
toward comm ssion of the crine. See United States v. August, 835
F.2d 76, 77 (5th Cir. 1987).°% Ronero argues only that there was no
direct evidence to show that he knew he was attenpting to possess
cocai ne.

This case is very simlar to Gonzal ez. In that case
Gonzal ez drove a car containing heroin at the request of his
cousin. See CGonzal ez, 700 F.2d at 199. GConzalez testified that he
did not know why his cousin asked himto drive the car, and there
was no direct evidence proving that he knew about the cocaine. He
was present when parties to the transacti on expressed reservations
about the “deal” and when they tal ked about putting noney “in the
sane place the stuff is.” Gonzal ez asked howlong “it woul d take.”
This Court ruled that “under these circunstances, deliberate
i gnorance suffices for know edge for the purposes of a § 841(a)(1)

conviction.” See id. at 204.

8 The jury al so convi ct ed Ronero of ai di ng and abetting under 18 U. S. C.

2.  The governnent had to prove that Ronmero 1) associated with the crinnal
enterprise, 2) participated in the venture, and 3) sought by action to nmake the
venture succeed. See United States v. Casilla, 20 F.3d 600, 603 (5th Gr. 1994).
Because we conclude that there was sufficient evidence that Ronmero know ngly
participated in the venture, there is sufficient evidence to convict him of
ai di ng and abetting.



The circunstances of this case also denonstrate that
Ronero was at | east deliberately ignorant. Ronmero was in the car
when Rodriguez offered Rivas $ 8,000 to pick up “stuff” that R vas
understood to be drugs. Rivas recognized this even though he was
a stranger to both Ronero and Rodriguez. Ronero dropped R vas off
to scout out the pick-up site. Ronmero and Rodri guez exchanged
vehicles. Ronero drove around each tine Rivas went to speak with
Cabrera, and parked only when Cabrera denmanded that he do so.
Ronmero paid the parking attendant and unsuccessfully attenpted to
open the trunk for the dummy drugs. Wen Cabrera dropped off the
dumy drugs, Cabrera testified that Ronero said, “[q]uick, quick,
this is hot.” Rivas testified that “sone nobney was given” to
Cabrera, and the videotape shows Ronero giving sonething to him
When Custons Service agents pulled into the parking | ot, Ronmero and
Ri vas drove away so quickly that the agents were unable to stop
them Ronero hid under debris and disrobed to evade the agents.
There is sufficient evidence here for a reasonable jury to concl ude
that Ronmero knew he was attenpting to possess cocai ne.

1. THE DI STRI CT COURT DI D NOT ABUSE | TS DI SCRETI ON | N REFUSI NG TO
GRANT A M STRI AL.

Ronero al so argues that the district court should have
granted a m strial because the prosecutor m sstated the evidence in
her closing argunent. We review orders denying a mstrial for
abuse of discretion. See United States v. Mtchell, 166 F.3d 748,

751 (5th Gir. 1999).



This Court analyzes allegations of prosecutorial
m sconduct to determine 1) whether the prosecutor’s comments were
i nproper; and 2) whether the coments prejudiced the defendant’s
substantial rights. See United States v. Lankford, 196 F.3d 563,
574 (5th Gir. 1999).

The prosecutor’s statenent was not i nproper because she
was urging the jury to draw a conclusion based on the evidence
“TAln attorney is entitled to urge the conclusions which the
attorney thinks the jury should draw fromthe evidence.” United
States v. Allen, 588 F.2d 1100, 1108 (5th Gr. 1979) (finding no
m sconduct in a summation because evidence supported the
prosecutor’s conclusion). R vas testified that either Ronero or
Rodri guez paid Cabrera, and the videotape showed Ronero giving
Cabrera sonet hi ng. Al t hough Cabrera said he received no noney,
sufficient evidence supports the prosecutor’s sunmmati on.

Even if the summation was inproper, it was not
prejudicial enough to require a mstrial. “Error must be regarded
as harmess if, upon an examnation of the entire record,
substantial prejudice to the defendant does not appear.” United
States v. Mrris, 568 F.2d 396, 402 (5th Cr. 1978). Here there
was at |east sone basis for the prosecutor’s statenent, and the
district judge imediately clarified the jury's duty to draw
conclusions. Any error was harmess, and the district court did

not abuse its discretion. See Allen, 588 F.2d at 1108 (“Because



there was sone basis in the record for the [prosecutor’s
conclusion] and there was substantial other evidence . . . the
district court’s instructiontothe jury to disregard the of fending
| anguage was adequate to cure any prejudice.”); Mrris, 568 F. 2d at
402 (findi ng no substantial prejudi ce where the prosecutor asserted
that governnment agents were unbiased and the trial judge
imediately told the jury that the summati on was not evi dence).

For the reasons stated above, the judgnent is AFFI RVED



