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ANDREW J. FRANK
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V.

JERRY LARPENTER, Sheriff; CHAD MONRCE
GLENN PRESTONBACK; SCOIT EKI SS

Def endant s- Appel | ees,

Appeal fromthe United States District Court for the
Eastern District of Louisiana

Oct ober 3, 2000
Before JOLLY, JONES and SM TH, G rcuit Judges.
EDI TH H JONES, Circuit Judge:”

Appel | ees Chad Monroe, d enn Prestonback, and Scott EKiss
were nmenbers of a prison disciplinary board that puni shed prisoner
Andrew Frank for m sconduct. Frank brought suit under 42 U S C
8§ 1983, alleging that the board nenbers violated his due process
ri ghts because one board nenber was not inpartial. Frank also sued
Sheriff Jerry Larpenter for failure to train the other appellees.
The district court dismssed Frank’s suit for failure to state a

claim Frank appeals. W affirm

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



BACKGROUND

Frank is a prisoner in Louisiana. The events relevant to
this action occurred shortly after Frank arrived at the Terrebonne
Parish Crimnal Justice Conplex (TPCIC), while he was still a
pretrial detainee. Appel | ee Larpenter is sheriff of TPCIC, and
appel | ees Monroe, Prestonback, and Ekiss are correctional officers
t here.

Frank arrived at TPCIC on Decenmber 11, 1998. On that
sane day, Monroe, Prestonback, and Eki ss presided as a disciplinary
board to hear charges that Frank violated TPCIC regul ations.
Monroe was chairman of the board. Frank had previously filed a
civil suit against Mnroe that ended in a settlenent. The
pl eadi ngs and the record do not clearly indicate the date of the
previous |awsuit, the nature of the claim or the terns of the
settlenment. Frank asked Monroe to recuse hinself because of the
previous |awsuit. Monr oe refused. Frank’s sentencing form
indicates that Frank pled guilty to the offense. The board then
sentenced himto sixty days in admnistrative |ockdown. Duri ng
this period, Frank was confined in his cell for twenty-three and
one-half hours per day and had limted hygiene and visitation
privil eges.

Frank then filed suit under 42 U S.C. § 1983. Fr ank
al l eged that the board was not inpartial because Monroe was bi ased.

He also sued Sheriff Larpenter for failure to train the board



properly, since the board puni shed Frank wi th know edge of Monroe’s
al | eged bi as. The district court dismssed Frank’s suit for
failure to state a claim Frank appeals.
STANDARD CF REVI EW

W review dismssals for failure to state a claim de
novo. See Kennedy v. Tangi pahoa Parish Library Bd. of Control,
2000 U. S. App. LEXIS 20159 (5th Cr. 2000). District courts should
avoid such dismssals "unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich

would entitle himtorelief." Conley v. G bson, 355 U S. 41, 45-46
(1957). W view the facts in a |ight nost favorable to Frank.

See Shipp v. MMhon, 199 F.3d 256, 260 (5th G r. 2000). e
liberally construe his pro se brief. See Moore v. MDonald, 30
F.3d 616, 620 (5th Cr. 1994).
DI SCUSSI ON
. AS A PRETRI AL DETAI NEE, FRANK WAS ENTI TLED
TO THE SAME PROCEDURAL PROTECTI ONS AS CONVI CTED
PRI SONERS AT HI S DI SCI PLI NARY HEARI NG
In general, the rights of pretrial detainees differ from

t hose of convicted prisoners. Under the Due Process Cause, “a
det ai nee may not be punished prior to an adjudication of guilt.”
Bell v. Wl fish, 441 U S. 520, 535 (1979) (describing the test to
determ ne when restrictions on pretrial detainees are punitive).

This is because “[a] person lawfully commtted to pretrial

detention has not been adjudged guilty of any crine.” 1d. The
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governnent may, however, subject pretrial detainees to “the
restrictions and conditions of the detention facility so |ong as
those conditions and restrictions do not anmount to puni shnent, or
ot herw se violate the Constitution.” |d.

The adm nistrative |ockdown in this case was punitive,
but Frank’s punishnment was for acts he commtted during his
detention rather than for his original crime. Oher circuits have
held that pretrial detainees are not imune from prison
di sci plinary actions. See Rapier v. Harris, 172 F.3d 999, 1003
(7th Cr. 1999) (holding that prison officials could place a
pretrial detaineeindisciplinary segregation); Mtchell v. DupniKk,
75 F.3d 517, 524 (9th Gr. 1996) (sane); Collazo-Leon v. United
States Bureau of Prisons, 51 F.3d 315, 318 (1st G r. 1995)(sane).
These courts state that prison officials can inpose reasonable
puni shnment to enforce reasonabl e disciplinary requirenents so | ong
as the punishnent is not for prior unproven conduct. See Coll azo-
Leon, 51 F.3d at 318.

Frank’s situation thus does not resenble cases in which
pretrial detainees suffered deprivations of |Iliberty from the
natural conditions of their confinement, or from wanton acts of
prison staff. See, e.g., Scott v. Moore, 114 F. 3d 51 (5th Gr.
1997) (en banc) (finding no deliberate indifference by a
muni ci pality where a staff nenber sexually assaulted a detai nee);

Hare v. Gty of Corinth, 74 F.3d 633 (5th Gr. 1996) (en banc)



(finding no deliberate indifference by prison staff where a
detai nee conmtted suicide). Qur inquiry therefore is not whether
the chall enged acts were episodic, or whether the appellees were
deliberately indifferent.? To look only for deliberate
i ndi fference by board nenbers at a disciplinary hearing would give
pretrial detainees |ess due process protection than we give to
convicted inmates. W nust determ ne instead whether the board
vi ol ated Frank’s due process rights as a pretrial detainee.

As unconvicted citizens, pretrial detainees deserve at
| east the protections of convicted inmates at a disciplinary
heari ng. See Rapier, 172 F.3d at 1004 (requiring a due process
hearing before officials can discipline detainees); Mtchell, 75
F.3d at 524 (sane). The question here is whether pretrial
detainees are entitled to nore rigorous procedural due process
protection.

The few courts that have addressed this issue indicate
that they are not. See Mtchell, 75 F.3d at 525 (looking to see if
officials satisfied standard prisoner due process requirenents at
a disciplinary hearing for a detainee); Spicer v. Johnson, 1997

US Dist. LEXIS 7095 at 13 (N.D. Il1. 1997) (sanme).

1 This Court facially | ooked for deliberate indifference in a sinmlar

case. See Edwards v. Johnson, 209 F.3d 772, 779 (5th Cr. 2000) (finding no
del i berate indi fference where a deportation detai nee chal | enged procedures at his
di sciplinary hearing). Edwards, however, went on to determ ne that the hearing
sati sfied the detainee’s due process rights, which is the approach we use today.
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The best approach is to treat pretrial detainees and
convicted inmates equally at disciplinary hearings. To evaluate
t he extent of individual due process rights, we nust determ ne “the
preci se nature of the governnent function involved as well as the
private interest that has been affected by governnent action.”
Wwlff v. MDonell, 418 U S. 539, 560 (1974). The gover nnment
function of maintaining security and order at prison facilities is
identical in either case. The private interests are also
equi val ent . Bot h detai nees and convicted prisoners face only a
difference in the quality of their confinenment at a disciplinary
hearing. Their interests are “qualitatively and quantitatively”
different from parole revocation proceedi ngs, for exanple, where
parol ees have greater due process rights because conplete
revocation of their liberty is at stake. See id. at 561. Frank
therefore is entitled to the sanme due process protections as
convicted prisoners at a disciplinary hearing.

1. THE LAWOF TH' S Cl RCU T PRECLUDES FRANK' S
CLAI M THAT H' S DI SCI PLI NARY BOARD WAS BI ASED.

We now | ook to see if the appell ees violated Frank’s due
process rights. Frank asserts that in light of his previous
| awsui t agai nst Monroe, Monroe’'s presence on the disciplinary board
violated his due process right to an inpartial decisionnaker.
Al t hough Monroe has the right to an inpartial disciplinary board,
“prison disciplinary hearing officers are not held to the sane

standard of neutrality as adjudicators in other contexts.” Allen



v. Cuonpb, 100 F.3d 253, 259 (2nd CGr. 1996) (holding that a
disciplinary surcharge did not create an incentive for board
menbers to find inmates guilty). To prevail, Frank nust assert
that the board presents “such a hazard of arbitrary deci si onmaki ng
that it should be held violative of due process of law” WIff v.
McDonnel I, 418 U. S. 539, 571 (1974) (holding that a prison tine
adj ustnment commttee was sufficiently inpartial).

This Court has held that a disciplinary panel can punish
an inmate even where the inmate has previously filed an unrel ated
grievance agai nst a panel nenber. See Adans v. Gunnell, 729 F.2d
362, 370 (5th GCr. 1984) (involving an unsuccessful race
di scrim nation grievance agai nst the panel nenber). Although here
Monroe was the chai rman of the board and actually settled a | awsui t
with Frank, the material circunstances of that case are present.
Adans extends to this case.

Q her circuits have approached inpartiality in different
ways, and in sone of these circuits Frank m ght state a claim The
Eighth Crcuit has held that a disciplinary commttee m ght be
bi ased where the defendant filed a suit against the chairman on
behal f of another inmate several days prior to the hearing. See
Mal ek v. Canp, 822 F.2d 812, 816 (8th Cr. 1987). The Seventh
Circuit has stated that prison adjustnment commttee nenbers that
are defendants in unrelated | awsuits coul d be biased, and renmanded

to evaluate the circunstances of the suits. See Redding v.



Fairman, 717 F.2d 1105, 1113 (7th Gr. 1983). In contrast, the
Third Grcuit considers prison tribunals inpartial unless a nenber
is directly involved in the circunstances underlying the charge.
See Rhodes v. Robinson, 612 F.2d 766 (3rd G r. 1979) (hol ding that
the presence of an officer of the guards on the conmttee did not
destroy inpartiality). These rulings are not controlling and do
not uniformy contradict our decision.

It is potentially relevant that the chairman of the
di sciplinary board that punished Frank settled a previous | awsuit
with him Nonethel ess, Monroe’s potential bias does not present
such a danger of arbitrary decisionmaking that it violates due
process in this context. Frank is entitled to a fair tribunal
“but the extent of inpartiality in prison disciplinary proceedi ngs
must be gauged with due regard to the fact that they ‘take place in
a closed, tightly controlled environnment’ in which ‘guards and
i nmates co-exist in direct and intimate contact.’” Adans, 729 F.2d
at 370 (quoting Wl ff v. MDonnell, 418 U S. 539, 561-62 (1974)).
| f prisoners can disqualify tribunal nenbers through | awsuits, they
w || have too nuch power to dictate the conposition of their board.
Redding, 717 F.2d at 1113. This would also “heavily tax the
wor ki ng capacity of the prison staff.” 1d. W hold today that a
prison disciplinary board does not viol ate due process by puni shing
a pretrial detainee who has settled an unrelated |awsuit wth one

of its nmenbers.



I11. BECAUSE MONROE' S PRESENCE ON THE BOARD
DI D NOT VI OLATE DUE PROCESS, FRANK CANNOT PREVAI L
ON H' S CLAI M5 AGAI NST THE BOARD MEMBERS
OR AGAI NST SHERI FF LARPENTER

Frank’s clains against the board nenbers relate to
Monroe's failure to recuse hinself and the board s decision to
proceed in the face of Monroe’'s alleged bias. Since this was not
a due process violation, Frank does not state a claimagainst the
board nenbers.

Frank’s cl ai m agai nst Sheriff Larpenter for failure to
train the board nenbers is based on the sane facts. “A supervisory
official may be held l|iable under section 1983 for the wongfu
acts of a subordinate ‘when [the supervisory official] breaches a
duty inposed by state or local law, and this breach causes
plaintiff’s constitutional injury.”” Smth v. Brenoettsy, 158 F. 3d
908, 911 (5th Cr. 1998) (quoting Sinms v Adans, 537 F.2d 829, 831
(5th Gr. 1976). Frank has not alleged that Larpenter viol ated any
|aws, and there was no constitutional injury. Frank therefore

cannot state a claimagainst Larpenter.

V.  FRANK CANNOT FI RST RAISE A CLAIM
FOR ASSI STANCE OF COUNSEL ON APPEAL

Frank asserts that the conditions of his segregation
deprived him of the assistance of counsel to defend hinself. He
did not present this argunent to the district court, and cannot

raise it for the first tinme here. See Leverette v. Louisville



Ladder Co., 183 F.3d 339, 342 (5th Gr. 1999), cert. denied, 120 S.
Ct. 982 (2000).
V. CONCLUSI ON
Frank cannot state a cl ai magainst any of the appell ees.

For the foregoing reasons, we AFFIRM
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