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Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:98-CV-1907

August 24, 1999
Before KING Chief Judge, and DAVIS and SMTH, G rcuit Judges.
PER CURI AM *

Landon Ray Warnsl ey, Texas prisoner #440277, appeals from
the dismssal of his civil rights action for failure to
prosecute. Warnsley noves for reinbursenent of the costs of his
appeal and an award of attorney fees. Warnsley' s notion is
DENI ED

Warnsl ey’ s action was di sm ssed because he failed to accept

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the magi strate judge’s order assessing filing fees pursuant to
the Prison Litigation Reform Act (PLRA). Warnsley argues that
prison mailroom personnel are in violation of Guajardo v.
Estelle, 580 F.2d 748 (5th Cr. 1978), because the envel ope
containing the magi strate judge’s Prison Litigation Reform Act
(PLRA) assessnent order was opened; that mailroom personnel are
| argely responsible for the dism ssal of his action; that the
dism ssal of his action nmanifested the district court’s prejudice
agai nst him and that the dismssal of his action violated his
right to petition the governnent for redress of grievances.

The di sm ssal of Warnsley’s conplaint wthout prejudice was
not an abuse of discretion. Larson v. Scott, 157 F.3d 1030, 1031
(5th Gr. 1998). Warnsley' s appeal is wthout arguable nerit and
is frivolous. Accordingly, the appeal is DISM SSED. 5TH CGR R
42.2. The dism ssal of this appeal as frivolous counts as a
strike for purposes of 28 U S.C. § 1915(g). W caution Warnsl ey
that once he accunul ates three strikes, he may not proceed in
forma pauperis (IFP) in any civil action or appeal filed while he
is in prison unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(9g).

APPEAL DI SM SSED; WARNI NG | SSUED.



